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SmUhem  Dittrict  of  Jfeuhyork^  ». 

BE  IT  REMEMBERED,  That  on  the  twenty-first  day  of  June,  A.  D.  1825, 
In  the  forty-ninth  year  of  the  Independence  of  the  United  States  of  America, 
Henry  Wbeaton,  of  the  said  district,  bath  deposited  in  this  office  the  title  of  a 
book,  the  right  whereof  ii«>  «Uinis  as  author,  in  the  words  following,  to  wit : 

"Reports  of  Cases  argued  and  adjudgeti  !■»  thA  Supreme  Court  of  the  United 
States.  February  Term,  1825.  By  Henry  Wheaton,  Counsellor  at  Law.  Vo- 
lume X  .'^ 

In  conformity  to  the  act  of  Congress  of  the  United  States,  entitled,  ^*  An  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books, 
to  the  authors  and  proprietors  of  such  copies,  duriug  the  time  therein  mentioned." 
And  also  to  an  act,  entitled,  **  An  act  supplementary  to  an  act,  entitled,  an  act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books, 
to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned, 
and  extending  the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etching, 
historical  and  other  prints," 

JAMES  DILL, 
Clerk  of  the  Southern  District  of  New-Tork. 


^    .     O      /       ■  1     » 


JUDGES 


OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES, 

DURING    THE    TIME    OF    THESE    REPORTS. 


The  Hon.  John  Marshall,  Chief  Justice. 

The  Hon.  Bushrod  Washington,  Associate 
Justice. 

The  Hon.  William  Johnson,  Associate  Jus- 
tice. 

The  Hon.  Thomas  Todd,  Associate  Justice. 

The  Hon.  Gabriel  Huvall,  Associate  Justice. 

The  Hon.  Joseph  Story,  Associate  Justice. 

The  Hon.  Smith  Thompson,  Associate  Justice. 

William  Wirt,  Esq.  Attorney-General. 


Memorandum. — ^Mr.  Justice  Todd  was  absent 
during  the  whole  of  the  present  term,  from  indis- 
position. 
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The  case  of  Ogden  v.  Satmdersj  and  the  other 
causes  involving  the  question  of  the  validity  of 
the  State  bankrupt  or  insolvent  laws,  argued  at 
February  term,  1824,  by  Mr.  Clay,  Mr.  D.  B. 
Ogdefiy  and  Mr.  Haines,  for  the  validity,  and  by 
Mr.  Webster  and  Mr.  Wheaton,  against  it,  and 
continued  for  advisement  to  the  present  term, 
were  again  continued  for  advisement  to  the  next 
term. 


REPORTS 

OF 

THE   DECISIONS 

ly  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

FEBRUARY  TERM,  1825. 


[Constitutional  Law.     Practice.] 

Wayman  and  another  v.  Sovtward  and  another. 

Congress  has,  by  the  constitution,  exclusive  authority  to  regulate  the 
proceedings  in  the  Courts  of  the  United  States ;  and  the  States  have 
no  authority  to  control  those  proceedings,  except  so  far  as  the  State 
process  acts  are  adopted  by  Congress,  or  by  the  Courts  of  the  Uni- 
ted States  under  the  authority  of  Congress. 

The  proceedings  on  executions,  and  other  process,  in  the  Courts  of  the 
United  States,  in  suits  at  common  law,  are  to  be  the  same  in  each 
State,  respectively,  as  were  used  in  the  Supreme  Court  of  the  State 
in  September,  1789, subject  to  such  alterations  and  additions  as  the 
said  Courts  of  the  United  States  may  make,  or  as  the  Supreme 
Court  of  the  United  States  shall  prescribe  by  rule  to  the  other 
Courts. 

A  State  law  regulating  executions,  enacted  subsequent  to  September, 
1789,  is  not  applicable  to  executions  issuing  on  judgments  rendered 
by  the  Courts  of  the  United  States,  unless  expressly  adopted  by 
the  regulations  and  rules  of  those  Courts. 

The  d4th  section  of  the  Judiciary  Act  of  1789,  c.  20.  which  provides, 
^  that  the  laws  of  the  several  States,  except,"  &c.  "shall  be  regard- 
ed as  rules  of  decision  in  trials  at  common  law,  in  the  Courts  of  the 
United  States,  in  cases  where  they  apply,"  does  not  apply  (o  the 
process  and  practice  of  the  Courts.  It  is  a  mere  legislative  recog'<< 
Vol.  X.  1 
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Wajrman 

▼. 
Southard. 


nition  of  the  principles  of  universal  jurisprudence,  as  to  tiie  opera- 
tion of  the  lex  loci. 

The  statutes  of  Kentucky  concerning  executions,  which  require  the 
plaintiff  to  endorse  on  the  execution  that  hank  notes  of  the  Bank 
of  Kentucky,  or  notes  of  the  Bank  of  the  Commonwealth  of  Ken- 
tucky will  be  received  in  payment,  and,  on  his  refusal,  authorize  the 
defendant  to  give  a  replevin  bond  for  the  debt,  payable  in  two  years, 
are  not  applicable  to  executions  issuing  on  judgments  rendered  by 
the  Courts  of  the  United  States. 

The  case  of  Paimer  y.AU€n,(7  Cranehf  550.)  reviewed  and  reconciled 
with  the  present  decision. 

This  cause  was  certified  from  the  Circuit  Court 
for  the  District  of  Kentucky,  upon  a  certificate  of 
a  division  of  opinion  between  the  Judges  of  that 
Court,  on  several  motions,  which  occurred  on  a 
motion  made  by  the  plaintiff's  to  quash  the  Mar- 
shal's return  on  an  execution  issued  on  a  judg- 
ment obtained  in  that  Court,  and  also  to  quash 
the  replevin  bond  taken  on  the  said  execution,  for 
the  following  causes : 

1.  Because  the  Marshal,  in  tcdiing  the  replevin 
bond,  and  making  said  return,  has  proceeded 
under  the  statutes  of  Kentucky,  in  relation  to  exe- 
cutions ;  which  statutes  are  not  applicable  to  ex- 
ecutions issuing  on  judgments  in  this  Court,  but 
the  Marshal  is  to  proceed  with  such  executions 
according  to  the  rules  of  the  common  law,  as 
modified  by  acts  of  Congress,  and  the  rules  of 
this  Court,  and  of  the  Supreme  Court  of  the 
United  States. 

2.  That  if  the  statutes  of  Kentucky,  in  relation 
to  executions,  are  binding  on  this  Court,  viz.  the 
statute  which  requires  the  plaintifi*  to  endorse  on 
the  execution,  that  bank  notes  of  the  Bank  of 
Kentucky,  or  notes  of  the  Bank  of  the  Common- 
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wealth  of  Kentucky,  will  be  received  in  payment, 
or  that  the  defendant  may  replevy  the  debt  for 
two  years,  are  in  violation  of  the  constitution  of       ▼. 
the  United  States,  and  of  the  State  of  Kentucky,   S^^^^^'^- 
and  void. 

3.  That  all  the  statutes  of  Kentucky  which 
authorize  a  defendant  to  give  a  replevin  bond  in 
satisfaction  of  a  judgment  or  execution,  are  un- 
constitutional and  void. 

4.  Because  there  is  no  law  obligatory  on  the 
8£Lid  Marshal,  which  authorized  or  justified  him  in 
taking  the  said  replevin  bond,  or  in  making  the 
said  return  on  the  said  execution. 

The  Court  below  being  divided  in  opinion 
on  the  points  stated  in  the  motion,  at  the  re- 
quest of  the  plaintiffs,  the  same  were  ordered  Co 
be  certified  to  this  Cour^ 

The  cause  was  argued  by  Mr.  CheveSj  and  Mr.  March  i5/A, 
Sergeant  J  for  the  plaintiffs ;  and  by  Mr.  Bibbj  and 
Mr.  Monroe^  for  the  defendants,  at  the  last  term. 

On  the  part  of  the  plaintiffs  it  was  insisted,  that 
the  executions  issued  by  the  Courts  of  the  United 
States  for  the  District  of  Kentucky,  are  to  be 
regulated  and  governed  by  the  laws  of  the  United 
States,  and  not  by  the  laws  of  the  State  of  Ken- 
tucky. 

It  was  not  necessary  to  analyse  the  particular 
provisions  of  the  State  laws,  because  the  ques- 
tions that  would  arise  were  of  a  general  nature, 
and  rendered  any  such  statement  unnecessa^^. 
These  questions  were, 

1.  Whether,  by  the  constitution  of  the  United 


Southard. 
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1825.     States,  Congress  has  the  power  to  regulate  the 
^:^^^^^^  proceedings  of  the  Federal  Courts  ? 

▼.   ^        2.  Whether  Congress  has  regulated  those  pro- 
ceedings, and  in  what  manner  ? 

1.  That  Congress  has  the  power,  was  too  plain 
to  admit  of  a  doubt.  If  they  have  not,  they  have 
no  power  at  all,  and  the  whole  of  that  interesting 
portion  of  the  constitution  is  inoperative.  The 
clause  in  question  is  the  third  article  of  the  con- 
stitution,  which  establishes  and  regulates  the  ju- 
dicial power.  It  is  a  simple  text,  but  it  is  a  very 
comprehensive  one,  or  it  is  nothing.  It  does 
nothing  more,  in  terms,  than  authorize  Congress 
to  establish  Courts,  and  declare  the  cases  over 
which  they  shall  have  jurisdiction.  The  grounds 
of  decision  are,  of  course,  comprehended.  They 
are  to  be  accordmg  to  the  law  of  the  case.  The 
means  for  arriving  at  the  decision,  or  for  giving 
it  elBfect,  are  not  expressly  provided.  But  as  the 
means  are  indispensable  to  the  attainment  of  the 
end,  which  is  the  administration  of  justice,  they 
are  necessarily  included  in  the  grant;  and  the 
power  to  provide  them  is,  of  course,  implied  in 
the  power  to  establish  judicial  tribunals.  A 
Court  is  a  place  where  justice  is  judicially  admi- 
nistered." To  say  merely  that  Courts  should  be 
established,  would  be  entirely  idle.  To  say, 
therefore,  that  Courts  shall  be  established,  means 
that  all  the  needful  and  usual  incidents  to  Courts 
shall  be  established. 

This  proposition  was  so  completely  self-evi- 

a  Co.  Litf.  58. 


OF  THE  UNITED  STATES.  i 

dent  as  not  to  admit  of  any  support  from  argu-     1825. 
ment  or  illustration,  nor  to  require  any  aid  from  ^""t^^^^ 
the  clause  in  the  first  article,  giving  Congress        ?. 
power  to  make  all  laws  necessary  and  proper  for  ****"•* 
carrying  into  execution  the  other  power  expressly 
granted,  or  vested  in  the  government  of  the  Uni- 
ted States,  or  in  any  department  or  officer  thereof. 
That  it  was  so  understood  is  plain,  from  the  fifth, 
sixth,  and  seventh  articles  of  the  original  amend- 
ments, which  are  limitations  of  the  generality  of 
a  power  otherwise  unlimited. 

That  it  was  not  the  design  of  the  constitution 
finally  and  irrevocably  to  adopt  any  existing  sys- 
tem of  State  legislation  as  to  process,  by  refer- 
ence thereto,  is  quite  certain,  because  there  is 
no  such  reference.  It  could  not  refer  hy  impli- 
cation to  the  means  employed  in  the  State  Courts, 
because  they  were  many,  and  no  one  could  say 
which  was  referred  to.  It  would  have  been  un- 
wise, because  it  would  have  made  the  system  in- 
variable, and  capable  of  no  amendment.  It  could 
not  have  meant  to  refer  to  the  varjring  forms 
adopted  by  the  State  Courts,  for  it  was  impossi- 
ble to  anticipate  how  they  would  be  distributed ; 
these  are  subjects  of  jurisdiction,  for  which  the 
State  institutions  could  alSbrd  no  example,  be- 
cause they  had  no  such  tribunals,  the  jurisdiction 
being  exclusive ;  and  it  would  have  made  the  ex- 
istence of  the  national  judiciary  dependent  upon 
State  legislation. 

It  must,  therefore,  be  taken  for  granted,  that 
the  power  of  Congress  in  arranging  the  Federal 
judicial  tribunals,  and  the  means  to  be  employed 
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1825.    by  them  for  effectuating  the  design  of  their  es* 

^-IP^"^  tablishment,  was  plenary,  and  subject  to  no  ex- 

y.        ceptions  but  those  which  the  constitution  itself 

Southard,  i^^^g  made.    The  acts  of  Congress,  to  be  referred 

to,  would  show  that  this  had  been  the  uniform 

understanding.     Nor  is  the  power  of  Congress 

on  this  subject  greater  in  cases  where  the  United 

States  are  a  party,  than  in  other  cases,  where  the 

controversy  is  between  individuals. 

2.  The  next  question  was,  what  had  been  done 
by  Congress? 

The  act  of  the  24th  of  September,  1789,  c.20. 
established  the  judicial  tribunals.  The  34th  sec- 
tion enacts,  that  "  the  laws  of  the  several  States, 
except  where  the  constitution,  treaties,  or  sta- 
tutes of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law  in  the  Courts  of  the 
United  States,  in  cases  where  they  apply."  But 
this  merely  gives  the  ground  of  decision ;  it  does 
not  give  the  means  of  attaining  the  decision,  or 
of  giving  it  effect. 

The  powers  of  the  Courts  are  conferred  by 
the  sections  from  13  to  17  inclusive.  The  Courts 
being  thus  established,  their  jurisdiction  defined, 
or  to  be  defined,  and  the  nature  of  their  proceed- 
ings distinguished,  the  power  to  issue  the  com- 
mon law  writs  of  mandamus  and  prohibition, 
is  vested  in  the  Supreme  Court  by  the  latter  part 
of  the  13th  section.  The  14th  section  then  gives 
them  power  to  issue  "  writs  of  scire  facias^  ha- 
beas corpus^  and  all  other  writs  not  specially  pro- 
vided for  by  statute,  which  may  be  necessary  for 
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the  exercise  of  their  respective  jurisdictions,  and     1825. 
agreeable  to  the  usages  and  principles  of  law."  ^'tT^^^^^ 
This  is  to  be  taken  ad  referendum^  according  to        v. 
the  function  they  were  to  perform.   They  were  to   ®*^**^"*^- 
be  common  law  Courts,  proceeding  according  to 
the  course  of  the  common  law,  with  power  to  issue 
writs  agreeably  to  the  principles  and  usages  of 
that  law.     The  common  law  remedies  were, 
therefore,  adopted  by  the  Judiciary  Act  of  1789, 
c.  20.  and  it  has  been  judicially  determined  that 
these  remedies  are  to  be  not  according  to  the  va- 
rjring  practice  of  the  State  Courts,  but  according 
to  the  principles  of  the  common  law,  as  settled  in 
England.*    This,  of  course,  is  to  be  understood 
with  the  exception  of  such  modifications  as  have 
been   made  by   acts  of  Congress,  the  rules  of 
Court  made  under  those  aete<,  and  the  State  laws 
in  force  in  1 789. 

The  18th  section,  considering  that  there  would 
be  an  immediate  right  of  execution  by  the  pre- 
vious provisions,  gave  a  limited  stay.  There  are 
further  provisions  to  the  same  effect  in  the  23d, 
24th,  and  25th  sections.  There  are  various  other 
provisions,  but  the  result  is,  in  all  but  the  excepted 
cases,  to  give  an  immediate  right  of  execution, 
or  after  a  limited  delay. 

This  act  was  followed  immediately  by  the 
Process  Act  of  the  29th  of  September,  1789,  c.  21. 
The  second  section  enacts,  '^  that  the  forms  of 
writs,  except  their  style,  and  modes  of  process,'' 
&c.  '^  in  the  Circuit  and  District  Courts,  in  suits 

a  See  Robinson  v.  Campbell,  3  Wheat.  Rep,  221. 


8  CASES  IN  THE  SUPREME  COURT 

at  common  law,  shall  be  the  same  in  each  State 

respectively  as  are  now  used  or  allowed  in  the 

Supreme  Courts   of  the   same."     The  act  was 
Southard.   |j,j^j|;gj  ^^  ^jj^  ^^j  ^f  ^-jj^  jj^^t  session.     It  was 

continued  by  an  act  of  the  26th  of  May,  1790 ; 
and,  by  the  act  of  the  8th  of  May,  1792,  c.  137. 
[xxxvi.]  its  provisions  were  made  permanent. 

Whether  these  acts,  in  their  terms,  are  to.  be 
understood  as  embracing  the  forms  of  process 
only,  or  also  as  describing  the  effect,  was  not,  per- 
haps, very  material  to  inquire.  The  words,  un- 
derstood in  their  natural  sense,  comprehend  the 
whole.  The  proviso  as  to  executions  shows  that 
they  were  so  understood.  But  it  is  entirely  cer- 
tain, that  by  the  conjoint  operation  of  the  Judi- 
ciary Act,  and  the  Process  Act,  the  means  to  be 
used  in  the  adminietrntion  of  justice,  as  to  their 
nature,  form,  and  effect,  were  fixed  upon  a  per- 
manent basis;  subject  to  alteration  by  no  other 
legislative  power  than  that  of  Congress,  and  by 
the  power  given  to  the  Courts  of  the  United 
States  in  the  second  section  of  the  act  of  the 
8th  of  May,  1792,  c.  137.  [xxxvi.]  With  the  ex- 
ception of  changes  since  made  by  Congress,  and 
by  the  Court,  the  remedies  now  to  be  used  are 
the  same  as  were  used  in  September,  1789. 
Whoever  would  know  what  are  the  remedies  in  a 
given  case,  must  inquire  what  they  were  in  the 
particular  State  at  that  time.  And  these  reme- 
dies are  of  exactly  the  same  efficacy,  and  have 
the  same  power  and  operation,  now  as  then.  Any 
thing  short  of  this  would  be  inadequate  to  the 
end  to  be  accomplished.     ThQ  process  is  nothing 
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but  for  the  effect*  The  Court  is  nothing  with-  1825. 
out  its  process.  To  leave  this  dependent  upon 
State  legtslation^  would  be  to  leave  the  adminis- 
trtiiion  of  justice  in  the  Federal  Courts  at  the 
mercy  of  the  States.  Congress  has  made  many 
changes,  and  many  more  ore  wanting.  The 
Courts  of  the  United  States  have  made  rules  for 
regulating  the  practice.  But  in  no  case  have 
changes  in  any  of  these  particulars  been  intro- 
duced into  the  Courts  of  the  Union,  either  by  the 
legislation  of  the  States,  or  the  rules  of  the  State 
Courts. 

But,  independent  of  these  general  considera- 
tions, the  question  has  been  repeatedly  subjected 
to  judicicd  determination  both  in  the  Circuit 
Courts  and  in  this  Court.  Thw,  in  the  United 
States  v.  Wereon^"  it  was  held,  that  the  provision 
in  the  34th  section  of  the  Judiciary  Act  of  1789, 
c.  20.  mdiing  the  Stsfte  laws  rules  of  decision  in 
the  Courts  of  the  Union,  did  not  apply  to  the  pro- 
cess and  practice  of  the  Federcd  Courts.  In 
C4impMl  v.  Robinson,^  this  Court  held,  that  the 
remedies  in  the  Courts  of  the  United  States, 
both  at  common  law  and  in  equity,  are  to  be,  not 
accm'dhig  to  the  fluctuatii^  practice  of  the  State 
Courts,  but  according  to  the  principles  of  com- 
mon lafW  and  equity  as  distaiguished  and  defined 
in  that  country  from  which  we  derive  our  know- 
ledge of  those  {M-inciples.    The  case  of  Palmer 

a  1  GaUis.  Rep.  5. 18.    Sec  also  1  Peters^  Hep.  Circ.  Co. 
484. 

b  3  Wheat.  Rep.  tl2.  22}. 
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182S.     V.  AUefn!"  also  confirms  the  principle  for  which 
^Jj^[^^j][^  the  plaintifis  insisted. 

▼.  The  value  of  the  process  of  execution  depends 

upon  the  time  when  it  may  be  had,  and  the  man- 
ner in  which  it  may  be  executed,  and  the  subjects 
upon  which  it  may  be  levied.  If  it  should  be 
asked,  whether  a  State  may  not  withdraw  certain 
kinds  of  property  from  execution,  the  answer 
would  be,  that  this  was  not  the  question  here, 
and  it  was  not  necessary  to  go  out  of  the  case. 
If  the  power  to  establish  a  judiciary  necessarily  in- 
clude the  power  to  confer  upon  it  the  authority 
to  use  the  needful  remedies,  it  must  certainly  be 
allowed  that  the  States  cannot  hinder  and  de- 
stroy the  process  of  execution.  Such  a  right  is 
wholly  incompatible  with  the  power  of  the  Union 
in  Congress  assembled.  If  it  may  withhold  one 
process,  it  may  withhold  all.  If  it  can  modify, 
i.  e.  impair,  or  weaken,  the  efficacy  of  the  process, 
the  consequence  is  the  same.  The  Courts  would 
be  then  left  with  the  power  to  adjudicate,  but 
without  the  power  to  enforce  their  decisions. 
But  here  the  property  sought  to  be  reached  is 
subject  to  execution  by  the  laws  of  the  State ; 
and  where  the  end  is  permitted,  the  means  of 
attaining  it  must  be  left  free. 

It  was  also  insisted,  that  the  statutes  of  Ken- 
tucky in  question  were  repugnant  to  the  consti- 
tution of  the  United  States,  as  impairing  the  ob- 
ligation of  contracts,  and  as  being  tender  laws. 
But  as  the  Court  intimated  that  the  cause  might 

a  7  Cranch'S  Rep.  550. 
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be  upon  the  other  points,  the  argument  upon  the    1825. 
constitutionality  of  the  act  was  not  pressed.  ^^wTCin' 

On  the  part  of  the  defendants  it  was  insisted,        v. 

1.  That  Congress  has  no  power,  under  the 
constitution,  to  enact  an  execution  law,  govern- 
ing the  substance  of  the  proceedings  on  execu- 
tions from  the  Federal  Courts,  in  suits  between 
private  individuals. 

2.  That,  supposing  Congress  to  possess  such 
a  power,  it  could  not  delegate  its  authority  to  the 
Supreme  and  other  Courts  of  the  United  States. 

3.  That  the  acts  of  Congress  applicable  to 
this  subject,  do  not  attempt  to  delegate  that  au- 
thority to  the  Courts  of  the  Union. 

4.  That  Congress  has  not  attempted  to  esta- 
blish a  uniform  execution  law  througliouc  the  Uni- 
ted States,  nor  adopted  the  laws  of  the  States 
in  force  at  any  particular  period,  but  left  the  pro- 
cess of  execution  to  be  regulated  from  time  to 
time  by  the  local  State  laws. 

In  support  of  the  first  point,  a  distinction  was 
drawn  between  cases  arising  from  the  character 
of  the  parties,  such  as  citizens  of  different  States, 
aliens,  &c.  and  cases  arising  from  the  nature  of 
the  controversy,  as  involving  the  constitution, 
laws,  and  treaties  of  the  Union,  and  over  which 
the  'Federal  Courts  had  either  an  original  or  ap- 
pellate jurisdiction.  The  first  class  of  cases 
arose  either  under  foreign  or  municipal  law, 
which  must  be  applied  as  the  rule  of  decision. 
The  remedy  followed  as  a  part  of  the  local  law 
of  the  State  where  the  suit  was  brought.  It  was 
not  necessary  for  Congress  to  exercise  any  legis- 
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1825.     lative  power  orer  thia  class  of  cases,  as  it  was 
^y^"^^^^^  over  the  other,  depeHdnig  upon  the  constitution, 
t.   ^    laws,  and  treaties  of  the  Union.    The  grant  of 
judicial  power  was  here  more  extensive  thai>  the 
legislative.     It  was  not  necessary  that  Congress 
should  have  the  power  of  establishing  a  civil  code 
for  the  decision  of  this  class  of  cases.     Neither 
was  it  necessary  that  Congress  should  regulate 
the  sid>stance  of  the   remedies,  which   might 
safely  be  left  to  the  State  legislatives,  so  long  as 
tliey  made  no  laws  prohibited  by  tlie  constitution 
respecting  contracts.     The  power  delegated  in 
the  third  article  of  the  constitution  was  exclusively 
judicial,  and,  therefore.  Congress,  whose  powers 
are   legislative   only,  are   necessarily  excluded. 
The  power  given  to  Congress  in  the  first  article, 
^'  to  constitute  tribunals  inferior  to  the  Supreme 
Court,"  does  not  include  the  power  of  regulating 
the  remedies  as  to  this  class  of  cases.  In  making 
these  regulations,  Congress  must  either  have  the 
power  to  authorize  the  selling  all  property  under 
the  process  of  the  Federal  Courts,  or  it  is  restrict- 
ed to  such  as  the  State  legislatures  think  fit  to 
subject  to  execution.    If  the  former,  the  power 
includes  an  extensive  control  over  the  civil  legis- 
lation of  the  States  as  to  property  and  contracts, 
which  the  constitution  never  contemplated.     If 
the  latter,  it  is  an  illusory  power,  since,  if  the 
States  may  exempt  from,  or  subject  to,  execution, 
in  their  discretion,  they  may  also  regulate  the 
manner  of  levying  it  in  all  other  respects.     As 
to  the  power  to  make  all  laws  necessary  and  pro- 
per to  carry  into  effect  the  other  powers,  See.  it 
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applied  only  to  those  conferred  for  national  pur-     1825. 
poees,  and  not  to  mere  judicial  power,   wkich  ^""^^ 
must  be  exercised  according  to  the  municipal   ^    ▼. 
law  applicable  to  the  case.     Congress  had  so  de^ 
termined,  in   the   34th   section  of  the  Judiciary 
Act,  by  which  the  State  laws  were  made  ^^  rules 
of  decision  in  trials  at  common  law  in  the  Courts 
of  the  United  States,  in  cases  where  they  apply." 
They  do  apply  in  the  decision  of  cdl  controver- 
sies between  citizens  of  different  States,  or  be^ 
tween  aliens  and  citizens. 

2.  In  support  of  the  second  point,  that  Congress 
could  not  delegate  its  authority  of  regulating 
process  (whatever  might  be  the  extent  of  it)  to 
the  Courts  of  the  Union,  it  was  argued,  that  by 
the  general  principles  of  all  free  and  limited  go- 
vernment, as  well  M  the  particular  provisions  of 
the  Federal  constitution,  the  legislative,  execu* 
tive,  and  judicial  powers,  are  vested  in  separate 
bodies  of  magistracy.  All  the  legislative  power 
IS  vested  exclusively  in  Congress.  Supposing 
Congress  to  have  power,  under  the  clause,  for 
making  all  laws  necessary  and  proper,  &c.  to 
make  laws  for  executing  the  judicial  power  of 
the  Union,  it  cannot  delegate  such  power  to  the 
judiciary.  The  rules  by  which  the  citizen  shall 
be  deprived  of  his  liberty  or  property,  to  enforce 
a  judicial  sefttence,  ought  to  be  prescribed  and 
known ;  and  the  power  to  prescribe  such  rules 
belongs  exclusively  to  the  legislative  department* 
Congress  could  not  delegate  this  power  to  the 
jvdiciary,  or  to  any  other  department  of  the  go- 
vemiMnt.     The  right  to  liberty  and  property  is  a 


Sombwd. 


14  CASES  IN  THE  SUPREME  COURT 

1815.  sacred  vested  right  under  the  constitution  and 
^"y^^^  Jaws  of  the  Union  and  States.  The  regulations 
T.  by  which  it  is  to  be  devested,  for  the  purpose  of 
enforcing  the  performance  of  contracts,  are  of 
vital  importance  to  the  citizen.  The  power  of 
making  such  regulations  is  exclusively  vested  in 
the  legislative  department,  by  all  our  constitu- 
tions, and  by  the  general  spirit  and  principles  of 
all  free  government.  It  is  the  office  of  the  legis- 
lator to  prescribe  the  rule,  and  of  the  Judge  to 
apply  it ;  ahd  it  is  immaterial  whether  it  respects 
the  right  in  controversy,  or  the  remedy  by  which 
it  is  to  be  enforced.  The  mere  forms  and  style 
of  writs,  and  other  process,  may,  indeed,  be  regu- 
lated by  the  Courts,  but  the  regulation  of  the 
substantive  part  of  the  remedy  belongs  to  the 
legislature.  The  power  to  establish  Courts, 
with  the  jurisdiction  defined  by  the  constitu- 
tion, does  not  involve,  by  necessary  implication, 
the  authority  of  delegating  any  portion  or  inci- 
dent of  that  power  to  the  Courts  themselves. 
That  authority  is  not  expressly  given ;  conse- 
quently it  does  not  exist. 

3.  Congress  has  not,  in  fact,  delegated  this  au- 
thority to  the  Court.  The  several  Process  Acts 
passed  by  Congress,  regulate  the  forms  only ; 
they  give  to  the  Courts  the  power  to  regulate  the 
forms  only.  The  expressions  in  the  2d  section 
of  the  act  of  1792,  c.  137.  [xxxvi.]  "  subject, 
however,  to  such  alterations  as  the  said  Courts 
respectively  shall,  in  their  discretion,  deem  expe- 
dient, or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  shall  think  proper, 
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from  time  to  time,  by  rule,  to  prescribe  to  any    1825. 
Circuit  or  District  Court,"  apply  only  to  "  the 
forms  of  writs, .  executions,  and  other  process, 
and    the  forms  and  modes  of  proceeding  in 
suits." 

Every  Court  has,  like  every  other  public  politi- 
cal body,  the  power  necessary  and  proper  to  pro- 
vide for  the  orderly  conduct  of  its  business. 
This  may  be  compared  to  the  separate  power 
which  each  house  Qf  Congress  has  to  determine 
the  rules  of  its  proceedings,  and  to  punish  con- 
tempts. This  is  altogether  different  from  the 
general  legislative  power,  which  Congress  cannot 
delegate,  and  never  has  attempted  to  delegate,  to 
either  house,  separately,  or  to  the  executive  and 
judicial  departments  of  the  government.  To 
construe  the  power  to  regulate  the  forms  of  pro- 
cess and  modes  of  proceeding,  into  a  power  in 
the  Courts  to  make  execution  laws,  would  be  to 
suppose  Congress  intended  to  violate  the  consti- 
tution, by  delegating  their  legislative  power  to  the 
judiciary.  The  laws  of  the  States  on  the  subject 
of  executions  are  various  and  contradictory. 
Did  Congress  mean  to  give  to  this  Court  the 
power  to  make  a  uniform  execution  law  through- 
out the  Union,  or  to  adopt  the  common  law  of 
England,  and  thus  to  repeal  the  statutes  of  all 
the  States  regulating  what  shall,  and  what  shall 
not,  be  subject  to  execution  ?  The  forms  of  pro- 
cess are  distinct  from  the  rights  and  duties  to  be 
observed  in  their  execution.  The  usual  form  of 
aji./a.  is  a  mandate  to  the  Marshal  to  make  the 
money  of  the  goods  and  chattels  of  the  defend- 
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182S«  ant ;  but  what  property  may  or  may  not  be  levied, 
and  howj  and  when,  and  where  it  is  to  be  sold, 
and  whether  the  same  is  snbjecjt  to  redemption 
by  the  debtor,  are  all  of  the  substance  of  the  re- 
medy. 

4.  In  support  of  the  position  that  Ck>ngre88  in- 
tended to  leave  the  process  of  execution  to  be 
regulated  from  time  to  time  by  the  State  laws, 
it  was  argued,  that  the  Process  Act  of  1792,  e. 
137.  [xx^vi.]  omits  the  wor^s  contained  in  the 
2d  section  of  the  Process  Act  of  1789,  c.  21^ 
^^  mnd  modes  of  process,^^  used  after  the  words 
^'  forms  of  writs  and  executions,''  &c.  The  ex^ 
pressions  which  seem  to  occupy,  in  the  act  of 
1792,  the  place  of  these  omitted  words  are  tke 
following :  ^*  and  modes  of  proceeding  in  suits,'^ 
which  are  too  unequivocal  to  require  comment. 
^'  Modes  of  proceeding  in  suits,"  made  use  of 
in  connexion  with  the  preceding  words,  ^^  writs, 
executions,"  &c.,  plcdnly  refer  to  those  acts  in 
Court  which  relate  to  the  determination  of  the 
controversy,  in  opposition  and  contradistinction 
to  the  forms  of  the  mesne  process,  and  also  of 
the  process  of  execution  by  which  the  judgment 
is  enforced  after  the  termination  of  the  suit« 
Proceedings  after  judgment  are  always  distin** 
guiahed  by  law  writers,  both  from  the  mesne  pro** 
cess,  and  from  the  proceedings  in  the  8uit«* 
There  is  a  plain  difference  between  the  forma  of 
writs,  and  their  effects,  with  the  powers  and  du- 
ties conferred  under  them  ;  between  the  modes 

a  3  BL  Comm,  c.  24,25,  26. 
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of  proceeding  in  suits,  and  the  laws  of  execution  1825^ 
to  enforce  the  judgment.  The  only  clause  in  the  ^^T^^^^ 
Process  Act  of  1789,  c.  21.  which  favoured  the  ▼. 
notion  that  it  was  the  intention  of  Congress  to 
prescribe  the  effect  of  any  writ  of  execution,  had 
been  omitted  in  the  Process  Act  of  1792,  c.  137. 
[xxxvi.]  The  concluding  paragraph  in  the  2d 
section  of  the  act  of  1789,  c.  21.  "  and  be  at 
liberty  to  pursue  the  same,  until  a  tender  of  the 
debt  ^nd  costs  in  gold  and  silver  shall  be  made,'' 
was  entirely  omitted  in  the  subsequent  act.  And 
the  circumstance  of  this  act  having  been  confined 
in  its  duration  to  one  year,  and  that  at  the  two 
succeeding  sessions  it  had  been  continued  for  the 
same  term  only,  and  when  the  permanent  act 
was  passed,  this  clause,  as  well  as  the  indefinite 
expression,  "  modes  of  process,"  were  both  ex- 
cluded, showed  that  they  were  purposely  ex- 
cluded, so  that  no  effect  should  be  given  to  writs 
of  execution,  other  than  what  they  would  receive 
from  the  local  laws  of  the  States. 

The  provision  in  the  34th  section  of  the  Judi- 
ciary Act  of  1789,  c.  20.,  making  the  State  laws 
rules  of  decision  in  cases  where  they  apply,  fur- 
nishes the  rules  by  which  this  case  is  to  be  de- 
termined. The  question  is,  whether  the  Marshal 
has  conducted  himself  according  to  law  in  exe* 
cuting  this  process.  The  mere  form  of  the 
writ  is  insufficient  to  determine  it.  If  you  apply 
the  State  execution  laws  as  existing  in  1789,  or 
1792,  nearly  all  the  western  States  will  be  left 
without  an  execution  law  applicable  in  the  Fedt5- 
ral  Courts,  since  they  were   admitted  into  the 
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1825.     Union  subsequent  to  the  enactment  of  the  Pro- 
cess Acts. 

Congress  has  itself  given  a  legislative  exposi- 

Southard.  ^Jq^q  ^f  ^jj^  ^^^^  ^q^  j^  question,  evidently  con- 
sidering the  execution  laws  of  the  States  to  be 
the  laws  of  execution  for  the  Federal  Courts. 
By  jthe  Judiciary  Act  of  1793,  c.  167.  [xxii.]  s. 
8.,  it  is  provided,  "  That  where  it  is  now  required 
by  the  laws  of  any  State,  that  goods  taken  in 
execution  on  a  writ  of  fieri  faciasj  shall  be  ap- 
prcdsed  previous  to  the  sale  thereof,"  the  like  pro- 
ceedings are  to  be  had  on  executions  issuing  out 
of  the  Courts  of  the  United  States.  So,  also,  by 
the  act  of  May  7,  1800,  c.  199.  [xxv.]  regulating 
sales  of  lands,  on  judgments  obtained  by  the 
United  States,  it  is  enacted,  (sec.  1.)  "  That 
where  the  United  States  shall  have  obtained 
judgment  in  civil  actions  brought  in  those  States 
wherein,  by  the  laws  and  practice  of  such  States, 
lands,  or  other  real  estate,  belonging  to  the 
debtor,  are  delivered  to  the  creditor  in  satisfac- 
tion of  such  judgment,'^  &c.  the  Marshal  is  to 
proceed  to  sell  at  public  auction,  and  to  execute 
a  grant  to  the  highest  bidder.  These  legislative 
expositions  were  made  long  before  the  present 
case  arose,  and  are  as  binding  in  fixing  the 
sense  of  the  legislature  as  any  declaratory  act 
which  Congress  could  make  on  the  subject. 

The  Process  Acts  regulate  the  forms  of  writs, 
and  the  modes  of  proceeding  in  suits,  and  give 
the  Courts  the  power  to  alter  both.  The  14th 
section  of  the  Judiciary  Act  of  1789,  c.  20.  gives 
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Wajrinan 
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Southard. 


to  the  Courts  power  to  issue  writs  ^'  necessary  1825. 
for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of 
law."  Where  a  Court  has  issued  the  execution, 
according  to  the  form  provided  under  the  Process 
Acts,  it  has  done  all  that  is  authorized  by  the 
14th  section  of  the  Judiciary  Act,  and  by  the 
Process  Acts.  The  rule  which  is  to  govern  the 
manner  of  levying  the  execution,  is  to  be  found 
in  the  34th  section  of  the  Judiciary  Act.  Va- 
rious regulations  prevail  in  the  States,  as  to  what 
property  is  liable  to  execution.  In  some,  lands 
are  exempt,  except  upon  an  elegit ;  in  others, 
certain  personal  property  is  exempt ;  in  all,  the 
ca.  sa.  IS  variously  modified.  How  are  all  these 
conflicting  regulations  to  be  reconciled,  but  by  re- 
sorting to  the  wise  and  safe  provision  contained 
in  the  34th  section  of  the  Judiciary  Act,  which 
gives  the  same  rule  as  to  the  substance  of  the 
remedy  which  applies  to  the  right  in  controversy, 
and  the  same  for  the  Federal  Courts  as  is  used 
at  the  time  in  the  State  Courts  ? 

To  the  argument  which  had  been  urged  for 
the  plaintiffs,  4hat,  upon  the  supposition  that  exe^ 
cutions  from  the  Federal  Courts  are  to  be  regu- 
lated by  the  local  laws  in  each  State,  the  State 
legislatures  might  entirely  defeat  the  adminis- 
tration of  justice  in  those  Courts,  by  exempting 
all  property  from  execution,  it  was  answered,  that 
Congress  (supposing  them  to  possess  the  consti- 
lutional  power)  might,  at  any  time,  apply  an  ef- 
fectual remedy  by  enacting  a  uniform  law  on  the 
subject ;  and  that,  in  the  mean  time,  all  regula- 
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1825.  tions  made  by  the  States  must  apply  equally  to 
VjJJI^^JJ^  their  own  Courts ;  and  it  was  an  inadmissible  and 
y-  extravagant  supposition,  that  any  State  would 
thus  entirely  suspend  the  course  of  civil  justice. 
It  was  the  province  of  every  sovereign  legisla- 
ture to  regulate  it,  so  far  as  the  'society  had  not 
surrendered  that  right  to  another  power.  In  the 
present  instance,  even^supposing  the  constitution 
to  be  silent  on  the  subject,  Congress  had  shown 
a  disposition  to  leave  to  the  States  the  power  of 
regulating  it,  except  as  to  cases  arising  under^the 
constitution,  laws,  and  treaties  of  the  Union,  and 
of  peculiar  federal  cognizance,  and  excepting 
that  general  power  of  regulating  the  forms  of 
process,  and  proceedings,  which  is  essential  to 
every  Court  of  justice. 

The  cause  was  continued  to  the  present  term 
for  advisement. 

Fih.isih,       jyfr.   Chief  Justice   Marshall  delivered  the 

18£5. 

Opinion  of  the  Court,  and,  after  stating  the  case, 
proceeded  as  follows : 

Some  preliminary  objections  have  been  made 
by  the  counsel  for  the  defendants,  to  the  manner 
in  which  these  questions  are  brought  before  the 
Court,  which  are  to  be  disposed  of  before  the 
questions  themselves  can  be  considered. 

It  is  said  that  the  proceeding  was  ex  parte. 
The  law  which  empowers  this  Court  to  take  cog- 
nizance of  questions  adjourned  from  a  Circuit, 
gives  jurisdiction  over  the  single  point  on  which 
the  Judges  were  divided,  not  over  the  whole 
cause.    The  inquiry,  therefore,  whether  the  par- 
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ties  were  properly  before  the  Circuit  Court,  can-     1825. 
not  be  made,  at  this  time,  in  this  place.  ^Wayman^ 

The  defendants  also  insist,  that  the  judgment, 
the  execution,  and  the  return,  ought  to  be  stated, 
in  order  to  enable  this  Court  to  decide  the  ques- 
tion which  is  adjourned. 

But  the  questions  do  not  arise  on  the  judgment, 
or  the  execution  ;  and,  so  far  as  they  depend  on 
the  return,  enough  of  that  is  stated,  to  show  the 
Court,  that  the  MarsheJ  had  proceeded  according 
to  the  late  laws  of  Kentucky.  In  a  general  ques- 
tion respecting  the  obligation  of  these  laws  on 
the  officer,  it  is  immaterial  whether  he  has  been 
exact,  or  otherwise,  in  his  observance  of  them. 
It  is  the  principle  on  which  the  Judges  were  divi- 
ded, and  that  alone  is  referred  to  this  Court. 

In  arguing  the  Hret  question,  the  pidntiifs  con- 
tend, that  the  common  law,  as  modified  by  acts  of 
Congress,  and  the  rules  of  this  Court,  and  of 
the  Circuit  Court  by  which  the  judgment  was 
rendered,  must  govern  the  officer  in  all  his  pro- 
ceedings upon  executions  of  every  description. 

One  of  the  counsel  for  the  defendants  insists,  Coogrtu  bai 
that  Congress   has   no  power   over  executions  ute  th«  pro- 

•  «  •■!  «•  11*1**11  1  ecu  IQ    RU  CBi" 

issued  on  judgments  obtained  by  mdividuals ;  and  sfs,  in  the 
that  the  authority  of  the  States,  on  this  subject,  uniolf.  ** 
remains  unaffected  by  the  constitution.  That 
the  government ,  of  the  Union  cannot,  by  law, 
regulate  the  conduct  of  its  officers  in  the  service 
of  executions  on  judgments  rendered  in  the  Fede- 
ral Courts ;  but  that  the  State  legislatures  retain 
complete  authority  over  them. 

The  Court  eannot  accede  to  this  novel  con- 
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1825.  structioa.  The  constitution  concludes  its  enu- 
^"^r^^"^  meration  of  granted  powers,  with  a  clause  autbo- 
V.  rizing  Congress  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer 
thereof  The  judicial  department  is  invested 
with  jurisdiction  in  certain  specified  cases,  in  all 
which  it  has  power  to  render  judgment. 

That  a  power  to  make  laws  for  carrying  into 
execution  all  the  judgments  which  the  judicial 
department  has  power  to  pronounce,  is  express- 
ly conferred  by  this  clause,  seems  to  be  one  of 
those  plain  propositions  which  reasoning  cannot 
render  plainer.     The  terms  of  the  clause,  neither 
require  nor  admit  of  elucidation.     The  Court, 
therefore,  will  only  say,  that  no  doubt  whatever 
is  entertained  on  the  power  of  Congress  over  the 
subject.     The  only  inquiry  is,  how  far  has  this 
power  been  exercised  ? 
tiL^o?^the  jS:     The  13th  section  of  the  Judiciary  Act  of  1789, 
i789,Taorau- ^*  20.  describes  the  jurisdiction  of  the  Supreme 
Cooltt'of  tile  Court,  and  grants  the  power  to  issue  writs  of  pro- 
u.  s.  to  iuue  hibition  and  mandamus,  in  certain  specified  ca- 

writsofezecu-  '  * 

tioo,  sf  well  at  ses.  The  14th  scction  enacts,  "  that  all  the  be- 
fore mentioned  Courts  of  the  United  States  shall 
have  power  to  issue  writs  of  sdre  facias^  habeas 
corpusy  and  all  other  writs  not  specially  provided 
by  statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agreea- 
ble to  the  principles  and  usages  of  law.''  The 
17th  section  authorizes  the  Courts  ^^  to  make  all 
necessary  rules  for  the  orderly  conducting  busi- 
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nc8s  in  the  said  Courts ;"  and  the  18th,  empow-     1825, 
ers  a  Court  to  suspend  execution,  in  order  to  give  ^'^^^^^^^ 
time  for  granting  a  new  trial.  ^   v. 

These  sections  have  been  relied  on  by  the  coun- 
sel for  the  plaintiffs. 

The  words  of  the  14th  are  understood  by  the 
Court  to  comprehend  executions.  An  execution 
is  a  writ,  which  is  certainly  "  agreeable  to  the 
principles  and  usages  of  law.'' 

There  is  no  reason  for  supposing  that  the  gene- 
ral term  "writs,"  is  restrained  by  the  words, 
"which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,"  to  original  pro- 
cess, or  to  process  anterior  to  judgments.  The 
jurisdiction  of  a  Court  is  not  exhausted  by  the 
rendition  of  its  judgment,  but  continues  until 
that  judgment  shall  be  satisfied.  Many  questions 
arise  on  the  process  subsequent  to  the  judgment, 
in  which  jurisdiction  is  to  be  exercised.  It  is, 
therefore,  no  unreasonable  extension  of  the  words 
of  the  act,  to  suppose  an  execution  necessary  for 
the  exercise  of  jurisdiction.  Were  it  even  true, 
that  jurisdiction  could  technically  be  said  to  ter- 
minate with  the  judgment,  an  execution  would 
be  a  writ  necessary  for  the  perfection  of  that 
which  was  previously  done ;  and  would,  conse- 
quently, be  necessary  to  the  beneficial  exercise 
of  jurisdiction.  If  any  doubt  could  exist  on  this 
subject,  the  18th  section,  which  treats  of  the  au- 
thority of  the  Court  over  its  executions  as  actu- 
ally existing,  certainly  implies,  that  the  power  to 
itgue  them  had  been  granted  in  the  14th  section. 
The  same  implication  is  afforded  by  the  24tb 
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1825.     and  25tli  Bections,  both  of  which  proceed  on  the 

Vj^'^^^^^  idea  that  the  power  to  issue  writs  of  execution 

▼.        was  in  possession  of  the  Courts.     So,  too,  the 

^      '   Process  Act,  which  was  depending  at  the  same 

time  with  the  Judiciary  Act,  prescribes  the  forms 

of  executions,  but  does  not  give  a  power  to  issue 

them. 

On  the  clearest  principles  of  just  construction, 

then,  the  14th  section  of  the  Judiciary  Act  must 

be  understood,  as  giving  to  the  Courts  of  the 

Union,  respectively,  a  power  to  issue  executions 

•  on  their  judgments. 

But  this  section  provides  singly  for  issuing  the 

wnt,  and  prescribes  no  rule  for  the  conduct  of 

the  officer  while  obeying  its   mandate.     It  has 

been  contended,  that  the  34th  section  of  the  act 

supplies  this  deficiency. 

Thesitii  sec-     That  scctiou  cuacts,  "  that  the   laws  of  the 

5k?R%  Act  of  several  States,  except  where  the   constitution, 

d^'no^ap^' treaties,  or  statutes,  of  the  United  States,  shall 

and  pwtTccTf  otherwise  require  or  provide,  shall  be  regarded 

the  Courts.     ^^  rulcs  of  decision  in  trials  at  common  law,  in 

the  Courts  of  the  United  States,  in  cases  where 

they  apply." 

This  section  has  never,  so  far  as  is  recollected, 
received  a  construction  in  this  Court ;  but  it  has, 
we  believe,  been  generally  considered  by  gentle- 
men of  the  profession,  as  furnishing  a  rule  to 
guide  the  Court  in  the  formation  of  its  judg- 
ment ;  not  one  for  carrpng  that  judgment  into 
execution.  It  is  "  a  rule  of  decision,''  and  the 
proceedings  after  judgment  are  merely  ministe- 
rial.    It  is,  too,  ^^  a  rule  of  decision  in  trials  at 


Southard. 


OF  THE  UNITED  STATES.  25 

common  law  ;"  a  phrase  which  presents  clearly    1825. 
to  the  mind  the  idea  of  litigation  in  Court,  and  ^"^T"^^^ 
could  never  occur  to  a  person  intending  to  de-        y. 
scribe  an  execution,  or  proceedings  after  judg- 
ment, or  the  effect  of  those  proceedings.     It  is 
true,  that  if,  after  the  service  of  an  execution,  a 
question  respecting  the  legality  of  the  proceed- 
ing should  be  brought  before  the  Court  by  a  re- 
gular suit,  there  would  be  a  trial  at  common  law ; 
and  it  may  be  said,  that  the  case  provided  for  by 
the  section  would  then  occur,  and  that  the  law 
of  the  State  would  furnish  the  rule  for  its  de- 
cision. 

But,  by  the  words  of  the  section,  tlie  laws  of 
the  State  furnish  a  rule  of  decision  for  those 
cases  only  "  where  they  apply  ;"  and  the  ques- 
tion arises,  do  they  apply  to  Buch  a  case  ?  In 
the  solution  of  this  question,  it  will  be  necessary 
to  inquire  whether  they  regulate  the  conduct  of 
the  officer  serving  the  execution  ;  for  it  would  be 
contrary  to  all  principle  to  admit,  that,  in  the 
trial  of  a  suit  depending  on  the  legality  of  an 
•official  act,  any  other  law  would  apply  than  that 
which  had  been  previously  prescribed  for  the 
government  of  the  officer.  If  the  execution  is 
governed  by  a  different  rule,  then  these  laws  do 
not  apply  to  a  case  depending  altogether  on  the 
regularity  of  the  proceedings  under  the  execu- 
tion. If,  for  example,  an  officer  take  the  pro- 
perty of  A.,  to  satisfy  an  execution  agdnst  B., 
and  a  suit  be  brought  by  A.,  the  question  of  pro- 
perty must  depend  entirely  on  the  law  of  the 
Ptate.  But  if  an  execution  issue  against  A.,  as 
Vol.  X.  4 
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1825.  he  supposes,  irregularly,  or  if  the  officer  should 
^'yT'^'^^^  he  supposed  to  act  irregularly  in  the  performance 
V.  of  his  duty,  and  A.  should,  in  either  case,  pro- 
ceed against  the  officer,  the  State  laws  will  give 
no  rule  of  decision  in  the  trial,  because  they  do 
not  apply  to  the  case,  unless  they  be  adopted  by 
this  section  as  governing  executions  on  judg- 
ments rendered  by  the  Courts  of  the  United 
States.  Before  we  can  assume,  that  the  State 
law  applies  to  such  a  case,  we  must  show  that  it 
governs  the  officer  in  serving  the  execution  ;  and, 
consequently,  its  supposed  application  to  such  a 
case  is  no  admissible  argument  in  support  of  the 
proposition  that  it  does  govern  the  execution. 
That  proposition,  so  far  as  it  depends  on  the 
construction  of  the  34th  section,  has  already 
been  considered  ;  and  we  think  that,  in  framing 
it,  the  legislature  could  not  have  extended  its 
views  beyond  the  judgment  of  the  Court. 

The  34th  section,  then,  has  no  application  to 
the  practice  of  the  Court,  or  to  the  conduct  of 
its  officer,  in  the  service  of  an  execution. 

The  17th  section  would  seem,  both  from  the 
context  €Ufid  from  the  particular  words  which  have 
been  cited  as  applicable  to  this  question,  to  be 
confined  to  business  actually  transacted  in  Court, 
and  not  to  contemplate  proceedings  out  of 
Court. 

The  act  to  "  regulate  processes  in  the  Courts 

of  the  United  States,"  passed  in  1789,  has  also 

been  referred  to.     It  enacts,  "  that  until  farther 

provision  shall  be  made,  and  except  where  by 

act,  or  othejr  statutes  of  the  United  States, 
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is  otherwise  provided^  the  forms  of  writs  and    1825. 
executions,  except  their  style,  and  modes  of  pro-  ^J^^^^^J^ 
cess,  in  the  Circuit  and  District  Courts,  in  suits    _   ▼. 
at  common  law,  shall  be  the  same  in  each  State 
respectively,  as  are  now  used  in  the  Supreme 
Courts  of  the  same. 

This  act,  so  far  as  respects  the  writ,  is  plainly 
confined  to  form.  But  form,  in  this  particular,  it 
has  been  argued,  has  much  of  substance  in  it, 
because  it  consists  of  the  language  of  the  writ, 
which  specifies  precisely  what  the  officer  is  to 
do.  His  duty  is  prescribed  in  the  writ,  and  he 
has  only  to  obey  its  mandate. 

This  is  certainly  true,  so  far  as  respects  the 
object  to  be  accomplished, but  not  as  respects  the 
manner  of  accomplishing  it.  In  a^.  /a.,  for  ex- 
ample, the  officer  is  commanded  Co  make  of  the 
goods  and  chattels  of  A.  B.  the  sum  of  money 
specified  in  the  writ ;  and  this  sum  must,  of 
course,  be  made  by  a  sale.  But  the  time  and 
manner  of  the  sale,  and  the  particular  goods  and 
chattels  which  are  liable  to  the  execution,  un* 
less,  indeed,  all  are  liable,  are  not  prescribed. 

To  **  the  forms  of  writs  and  executions,"  the 
law  adds  the  words,  '^  and  modes  of  process." 
These  words  must  have  been  intended  to  com- 
prehend something  more  than  ^^  the  forms  of 
writs  and  executions."  We  have  not  a  right  to 
consider  them  as  mere  tautology.  They  have  a 
meaning,  and  ought  to  be  allowed  an  operation 
more  extensive  than  the  preceding  words.  The 
term  is  applicable  to  writs  and  executions,  but  it 
is  also  applicable  to  every  step  taken  in  a  cause. 
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1825.    the  words,  **  in  suits  at  common  law,"  must  apply 

^•JJJP^"^  to  proceedings  which  take  place  after  judgment. 

▼.  But  the  legal  sense  of  the  word  suit  adheres 

to  the  case  after  the  rendition  of  the  judgment, 

and  it  has  been  so  decided.. 

This  construction  is  fortified  by  the  proviso, 
which  is  in  these  words :  "  Provided,  that  on  judg- 
ments, in  any  of  the  cases  aforesaid,  where  differ- 
ent kinds  of  executions  are  issueable  in  succes- 
sion, a  capias  ad  satisfaciendnm  being  one,  the 
plaintiff*  shall  have  his  election  to  take  out  a 
capias  ad  sattsfa4:iendum  in  the  first  instance, 
and  be  at  liberty  to  pursue  the  same,  until  a  ten- 
der of  the  debt  and  costs  in  gold  or  silver  shall 
be  made." 

The  proviso  is  generally  intended  to  restrain 
the  enacting  clause,  and  to  except  something 
which  would  otherwise  have  been  within  it,  or,  in 
some  measure,  to  modify  the  enacting  clause. 
The  object  of  this  proviso  is  to  enable  the  credi- 
tor to  take  out  a  capias  ad  satisfaciendum  in  the 
first  instance,  and  to  pursue  it  until  the  debt  be 
satisfied,  notwithstanding  any  thing  to  the  con- 
trary in  the  enacting  clause.  It  is  perfectly  clear, 
that  this  provision  is  no  exception  from  that  part 
of  the  enacting  clause  which  relates  to  the  "  forms 
of  writs  and  executions,"  and  can  be  an  excep- 
tion to  that  part  only  which  relates  to  the  "  modes 
of  process."  It  secures  the  right  to  elect  the 
capias  ad  satisfacienduniy  in  the  first  instance, 
where  that  writ  was  at  all  issueable  under  the  law 
of  the  State ;  and  to  pursue  it  until  the  debt  and 

a  Cot  latt.  291.    8  Co.  53.  b. 
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coste^be  tendered  in  gold  or  silver.     It  relates  to     1825. 
the  time  and  circumstances  under  which  the  exe-  ^"^^^^^1^ 
cution  may  issue,  and  to  the  conduct  of  the  offi-        v. 
cer  while  in  possession  of  the  execution.     These, 
then,  are  objects  which  Congress  supposed  to  be 
reached  by  the  words  "  modes  of  process,"  in 
the  enacting  clause.  All^Sfn^T 

This  law,  though  temporary,  has  been  consi-  J^J',[™^i;]^J 
dered  with  some  attention,  because  the  perma-  regulates  exe- 
nent  law  has  reference  to  it,  and  adopts  some  of  ing  from  the 
its  provisions.  It  was  continued  until  1 792,  when  u.  s. ;  and  it 
a  perpetual  act  was  passed  on  the  subject.  This,  nraaice  or  the 
whether  merely  explanatory,  or  also  amendatory  of  Se  siat^Vn 
of  the  original  act,  is  the  law  which  must  decide  ",*'^jj,*^J^^! 

the  question  now  before  the  Court.  InpoJ^sXt 

It  enacts,  "that the  forms  of  writs,  executions,  fC"tionf,  sub- 

'  ^  ject  to  such  al- 

and Other  process,  except  their  style,  and  the  t«r«tioiit     as 

*^  ,.         .  .         .  the  Courts  of 

forms  and  modes  of  proceeding  in  suits  in  those  the  u.  s.  may 

^  1  1      11    i_      ^1  make,  but  not 

of  common  law,  shall  be  the  same  as  are  now  subject  to  the 

J  •      .1  •  J  /^       _^  ^*      1       •  alterations 

used  in  the  said  Courts  respectively,  m  pursuance  which     have 
of  the  act  entitled,  "  an  act  to  regulate  processes  pUce  in 'the 
in  the  Courts  of  the  United  States,"  except  so  pl'^ucr"""^ 
far  as  may  have  been  provided  for  by  tlie  act  to 
establish  the  judicial  Courts  of  the  United  States ; 
subject,  however,  to  such  alterations  and  addi- 
tions as  the  said  Courts   respectively  shall,  in 
their  discretion,  deem  expedient,  or  to  such  regu- 
lations as   the  Supreme  Court  of  the   United 
States  shall  think  proper,  from  time  to  time,  by 
rule,  to  prescribe  to  any  Circuit  or  District  Court 
concerning  the  same. 

This  act  is  drawn  with  more  deliberation  than 
the  original  act ;  and  removes,  so  far  as  respects 
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1825.     the  question  now  under  consideration,  some-doubt 

^^^^^^"^  which  mifirht  be  entertained  in  relation  to  the  cor- 

V.        rectness  with  which  the  act  of  1789  has  been 

^"  *' *  construed.  It  distinguishes  very  clearly  between 
the  forms  of  writs,  and  all  other  process  of  the 
same  character,  and  the  forms  and  modes  of  pro- 
ceeding in  suits,  €Ufid  provides  for  both.  It  is 
impossible  to  confound  "  the  forms  of  writs,  exe- 
cutions, and  other  process,"  which  are  to  be 
attested  by  a  Judge,  and  to  be  under  the  seal  of  the 
Court  from  which  they  issue,  with  "the  forms 
and  modes  of  proceediijg  in  suits.''  They  are 
distinct  subjects.  The  first  describes  the  paper 
which  issues  from  the  Court,  and  is  an  autho- 
rity to  the  officer  to  do  that  which  it  commands  ; 
the  last  embraces  the  whole  progress  of  the  suit, 
and  every  transaction  in  it,  from  its  commence- 
ment to  its  termination,  which  has  been  already 
shown  not  to  take  place  until  the  judgment  shall 
be  satisfied.  It  may,  then,  and  ought  to  be  un- 
derstood, as  prescribing  the  conduct  of  the  offi- 
cer in  the  execution  of  process,  that  being  a  part 
of  "  the;  proceedings"  in  the  suit.  This  is  to 
conform  to  the  law  of  the  State,  as  it  existed  in 
September,  1789.  The  act  adopts  the  State  law 
as  it  then  stood,  not  as  it  might  afterwards  be 
made. 

A  comparison  of  the  proviso  to  the  permanent 
act,  with  that  which  had  been  introduced  into  the 
temporary  act,  will  serve  to  illustrate  the  idea, 
that  the  proceedings  under  the  execution  were 
contemplated  in  the  enacting  clause,  and  suppo- 
sed to  be  prescribed  by  the  words  "modes  of  pro- 
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cess,'^  in  the  one  law,  and  "  modes  of  proceed-     1825. 
ing,"  in  the  other.  "wl^ 

The  proviso  to  the  act  of  1789,  authorizes  the        ▼. 

,.  ^  .  J      ^  •  /•      •      J  •       Southed' 

creditor  to  sue  out  a  capias  ad  satisfactenaum  in 
the  first  instance,  and  to  continue  it  ^^  until  a 
tender  of  the  debt  in  gold  and  silver  shall  be 
made."  The  proviso  to  the  act  of  1798,  omits 
this  last  member  of  the  sentence. 

The  appraisement  laws  existing  in  some  of 
the  States,  authorized  a  debtor  taken  in  execu- 
tion to  tender  property  in  discharge  of  his  per- 
fc  son ;  and  this  part  of  the  proviso  shows  an  opi- 
nion, that  the  enacting  clause  adopted  this  privi- 
lege, €Ufid  an  intention  to  deprive  him  of  it.  The 
enacting  clause  of  the  act  of  1793,  adopts  the 
State  law,  to  precisely  the  same  extent  with  the 
enacting  clause  of  the  act  of  1789 ;  and  the  omis- 
sion of  the  clause  in  the  proviso  which  has  been 
mentioned,  leaves  that  part  of  the  adopted  law, 
which  allows  the  creditor  to  discharge  his  person 
by  the  tender  of  property,  in  force. 

The  subject  was  resumed  in  1793,  in  the  act, 
entitled,  "  An  act  in  addition  to  the*  act  entitled 
an  act  to  establish  the  judicial  Courts  of  the 
United  States." 

The  8th  section  enacts,  "  that,  where  it  is  now 
required  by  the  laws  of  any  State,  that  goods 
taken  in  execution  on  a  writ  o^  fieri  facias  shall 
be  appraised  previous  to  the  sale  thereof,  it  shall 
be  lawful  for  the  appraisers  appointed  under  the 
authority  of  the  State,  to  appraise  goods  taken 
in  execution  on  a  fi^eri  foA^ias  issued  out  of  any 
Court  of  the  United  States,  in  the  same  manner 
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1825.  as  if  suoh  writ  had  issued  out  of  a  Court  held 
^^P^J^  under  the  authority  of  the  State ;  and  it  shall  l^e 
V.  ^  the  duty  of  the  Marshal,  in  whose  custody  such 
goods  may  be,  to  summon  the  appraisers  in  Ul^e 
manner  as  the  Sheriff  is,  by  the  laws  of  the  Statc^ 
required  to  summon  them ;"  "  and  if  the  apprai- 
sers, being  duly  summoned,  shall  fail  to  attend  and 
perform  the  duties  required  of  them,  the  Marshal 
may  proceed  to  sell  such  goods  without  an  ap- 
praisement." 

This  act  refers  to  the  appraisement  laws  of 
the  respective  States,  which  were  in  force  at  the 
time  of  its  passage,  without  distinguishing  be- 
tween those  which  were  enacted  before,  and 
those  which  were  enacted  after,  September,  1789. 
The  fact,  however,  is  understood  to  be,  that  they 
were  enacted  previous  to  that  time,  generally  as 
temporary  laws,  and  had  been  continued  by  sub- 
sequent acts.  They  required,  so  far  as  they  have 
been  inspected,  that  appraisers  should  be  appoint- 
ed by  the  local  tribunals  to  appraise  the  property 
taken  in  execution.  Supposing  laws  of  this  de- 
scription to  Jhave  been  adopted  by  the  act  of  1789, 
the  regular  mode  of  proceeding  under  them  would 
have  been,  for  the  Courts  of  the  United  States, 
respectively,  to  appoint  appraisers,  who  should 
perform  the  same  duty  with  respect  to  executions 
issuing  out  of  the  Courts  of  the  Union,  as  was 
performed  by  appraisers  appointed  under  State 
authority,  with  respect  to  executions  issuing  out 
of  the  Courts  of  the  State.  It  was  unquestion- 
ably much  more  convenient  to  employ  that  ma- 
chinery which  was  already  in  operation,  for  such  a 
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pufpwer  tkaa  to  eongtmct  a  distinct  system ;  it  1625. 
was  mc^re  oonTenieiit  to  employ  the  appraisers 
already  Existing  in  the  several  counties  of  a  State, 
than  to  appoint  a  nMiber  of  dew  appraisers,  who 
cod d  Aot  be  known  to  the  Courts  making  suck 
appoincntents.  Accordingly,  the  section  under 
coflsideration  does  net  profess  to  adopt  the  ap>- 
ftfaisemenf  Idws  of  the  several  States,  btft  pro- 
ceeds (M  the  idea,  that  they  wei'e  already  adopted, 
add  aMhorizes  the  officer  to  atail  himself  of  the 
agency  of  those  persons  who  had  been  selected 
By  t&e  local  tf  ihtHftals,  to  appraise  property  taken 
in  execution.  Had  these  laws  been  supposed  to 
derive  their  authority  to  control  the  proceedings 
of  the  Courts  of  the  United  States,  not  from 
being  adopted  by  Congress,  but  Sromthe  vigour 
kAparted  to  ibem  by  the  State  legislatures,  the  in- 
tavtshtiM  of  Congress  would  have  been  entirely 
jmUi&sestiBasy.  Tbe  power  which  was  competent 
to  Hgmst  the  appraisemeiit,  was  competent  to 
a)ipaiilt  the  appraisers. 

The  act,  passed  in  1800,  ^^  fyr  the  relief  of  per- 
son! imprisoned  fdr  debt,"  takes  up  a  subject  on 
wfaieil  every  State  in  the  Union  had  acted  pre*' 
vuniB  to  September,  1789w  It  authorizes  the 
Marshal  te  aUoW  the  benefit  of  the  prison  rules 
to  tkoBe^  vrfao  we  in  custody  under  process  issued 
ftom  the  Courts  of  the  United  States,  in  the 
aame  manner  as  it  is  allowed  to-  those  who  are 
iffipriflDiied  under  process*  issued  from  the  Courts 
of  the  respective  States. 

GongresB  took  np^  this  subject  in  1702,  and 
provided  for  it  by  a  temporary  law,  which  was 
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1825.     continued  from  time  to  time,  until  the  permanent 
^\^^^^^^^  law  of  1800.     It  is  the  only  act  to  which  the  at- 
V.        tention  of  the  Court  has  been  drawn,  that  can 
countenanpe  the  opinion,  that  the  legislature  did 
not  consider  the  Process  Act  as  regulating  the 
conduct  of  an  officer  in  the  service  of  execu- 
tions.    It  may  be  supposed,  that,  in  adopting  the 
State  laws  as  furnishing  the  rule  for  proceedings 
in  suits  at  common  law,  that  rule  was  as  appli- 
cable to  writs  of  capias  ad  satisfaciendum^  as  of 
fieri  fa^da^ ;  and  that  the  Marshal  would  be  as 
much  bound  to  allow  a  prisoner  the  benefit  of 
the  rules  under  the  act  of  Congress,  as  to  sell 
upon  the  notice,  and  on  the  credit  prescribed  by 
the  State  laws. 

The  suggestion  is  certainly  entitled  to  consi- 
deration. But  were  it  true,  that  the  Process  Acta 
would,  on  correct  construction,  adopt  the  State 
laws  which  give  to  a  debtor  the  benefit  of  the 
rules,  this  single  act  of  superfluous  legislation, 
which  might  be  a  precaution  suggested  by  the 
delicacy  of  the  subject,  by  an  anxiety  to  insure 
such  niitigation  of  the  hardships^  of  imprison- 
ment, as  the  citizens  of  the  respective  States 
were  accustomed  to  see,  and  to  protect  the  officer 
from  the  hazard  of  liberating  the  person  of  an 
imprisoned  debtor,  could  not  countervdl  the  ar- 
guments to  be  drawn  from  every  other  law  pass- 
ed in  relation  to  proceedings  on  executions,  and 
from  the  omission  to  pass  laws,  which  would  cer- 
tainly be  requisite  to  direct  the  conduct  of  the 
officer,  if  a  rule  was  not  furnished  by  the  Process 
Act^ 
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But  there  is  a  distinction  between  the  cases,    1825. 
sufficient  to  justify  this  particular  provision.  The  ^fT^""^ 
jails  in  which  prisoners  were  to  be  confined  did        v. 
not  belong  to  the  government  of  the  Union,  and   °*'^*^* 
the  privilege  of  using  them  was  ceded  by  the 
several  States,  under  a  compact  with  the  United 
States.     The  jailers  were  State  officers,  and  re- 
ceived prisoners  committed  under  process  of  the 
Courts  of  the  United  States,  in  obedience  to  the 
laws  of  their   respective    States.     Some  doubt 
might  reasonably  be   entertained,  how  far  the 
Process  Act  might  be  understood  to  apply  to 
them. 

The  resolution  of  Congress  under  which  the  use 
of  the  State  jails  was  obtained,  "  recommended  it 
to  the  legislatures  of  the  several  States,  to  pass 
laws,  making  it  expressly  the  duty  of  the  keepers 
of  their  jails,  to  receive,  and  safe  keep  therein, 
all  prisoners  committed  under  the  authority  of 
the  United  States,  until  they  shall  be  discharged 
by  due  course  of  the  laws  thereof."  The  laws 
of  the  States,  so  far  as  they  have  been  examined, 
conform  to  this  resolution.  Doubts  might  well 
be  entertained,  of  permitting  the  prisoner,  under 
this  resolotion,  and  these  laws,  to  have  the  benefit 
of  the  rules.  The  removal  of  such  doubts  seems 
to  have  been  a  prudent  precaution. 

The  case  of  Palmer  v.  Alien,  (7  Cranch^s Paimeri.^u 
Rep.  550.)  may  be  considered,  at  first  sight,  as  550.)  revie^ 
supporting  the  opinion,  that  the  acts  for  regula-  dierwith^ihe 
ting  processes  in  the  Courts  of  the  United  States,  JJ"*""*  ^'^*" 
do  not  adopt  the  laws  of  the  several  States,  as 
they  stood  in  September,  1789,  as  the  rule  by 


3».  CASES  IN  THE  SUPREME  COURT 

IftlS.    which  the  officers  of  the  Federal  Courts  m6  to 
^^p^^^  be  governed  in  the  service  of  process  issuing 
r.        out  of  tboee  Courts ;  bat,  upon  on  examinatioai 
6f  that  case,  this  impression  witl  be  remc^ed. 

In  that  case,  as  appears  from  the  statement  of 
^  Judge  who  delivered  the  opinion  of  tlm 
Court,  Palmer,  as  deputy  Marshal,  arrested  Al- 
len on  a  vmt  sued  out  of  the  District  Court  of 
Connecticut,  by  the  United  States,  M  tecov^r  st 
penalty  under  a  statute  of  the  United  Siateth 
Bail  was  demimded,  and,  not  being  given.  Alien 
was  comuHtted  to  pris^.  For  this  comraitiiieirt 
Allen  brought  an  action  of  trespass,  assault  and 
battery,  and  false  imprisonment^  in  the  Sttite 
Court.  Palmer  pleaded  the  whole  mattering  jas^ 
tifieation,  and,  upon  demurrer,  the  plea  was  held 
tnsuifietent.  The  judgment  of  the  State  Court 
Was  brought  before  this  Court  by  writ  of  error^ 
and  was  reversed ;  this  Court  being  of  opinion^ 
that  the  plea  was  a  good  bar  to  the  action^. 

The  demurrer  was  sustained  ia  the  State 
Court,  because,  by  an  act  of  the  legislature  of 
Connecticut,  the  officer  serving  process  similar 
to  that  which  was  served  by  Palmer,  must^  before 
committing  the  person  on  whom  it  i&  served  td 
jail,  obtain  a  mittimus  from  a  magistrate  of  the 
State,  authorizing  such  commitment ;  and  that 
Court  was  of  opinion,  that  the  act  of  Congress 
had  adopted  this  rule  so  as  to  make  it  obligatory 
on  the  officer  of  the  Federal  Court. 

This  Court  was  of  opinion,  that  the  plea  made 
out  a  sufficient  justification,  and,  therefore,  re*- 
versed  the  judgment  of  the  State  Court.    This 
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judgment  of  reversal  is  to  be  sustained,  for  seve-    1825. 
ral  reasons,  without  impugning  the  general  prin-  ^^T^^^^^^ 
ciple,  that  the  acts  under  consideration  adopt  the        ?. 
State  laws  as  they  stood  in  September,  1789,  as   S^*"***^- 
giving  the  mode  of  proceeding  in  executing  pro- 
cess issuing  out  of  the  Courts   of  the  United 
States. 

The  act  of  1792,  for  regulating  processes  in 
the  Courts  of  the  United  States,  enacts,  that 
**  th^  modes  of  proceeding  in  suits,  in  those  of 
common  law,  shall  be  the  seune  as  are  now  used 
in  the  said  Courts  respectively,  in  pursuance  of 
the  act,  entitled,  an  act  to  regulate  processes  in 
the  Courts  of  the  United  States." 

The  endorsement  of  a  mittimtis  on  the  writ 
had  never  been  used,  as  appears  by  the  opinion 
in  the  case  of  Palmer  v.  Allen,  in  the  Courts  of 
the  United  States  for  the  District  of  Connecticut. 
In  connexion  with  this  fact,  the  provision  of  the 
act  of  1792  subjects  the  modes  of  proceeding 
under  the  laws  of  the  State,  '^  to  such  alterations 
and  additions  as  the  said  Courts,  respectively, 
shall,  in  their  discretion,  deem  expedient."  The 
uniform  course  of  that  Court,  from  its  first  esta- 
blishment, dispensing  with  this  mittimus^  may  be 
considered  as  the  alteration  in  this  particular 
which  the  Court  was  authorized  by  law  to  make. 

It  may  very  welj  be  doubted,  too,  whether  the 
act  of  Congress  which  conforms  the  modes  of 
proceeding  in  the  Courts  of  the  Union  to  those 
in  the  several  States,  requires  the  agency  of 
State  officers,  in  any  case  whatever  not  expressly 
mientioned.     The  laws  of  the  Union  may  permit 
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1825.  such  agency,  but  it  is  by  no  means  clear  that 
^  "'  they  can  compel  it.  In  the  case  of  the  appraise- 
V.  ment  laws  already  noticed,  it  was  deemed  neces- 
sary to  pass  a  particular  act,  authorizing  the  Mar- 
shal to  avail  himself  of  the  appraisers  for  the 
State  ;  and  the  same  law  dispenses  with  the  ap- 
praisement, should  they  fail  to  attend.  If  the 
mittimus  should  be  required  by  the  act  of  Con- 
gress, it  should  be  awarded  by  a  Judge  of  the 
United  States,  not  by  a  State  magistrate,  in  like 
manner  as  an  order  for  bail,  in  doubtful  cases,  is 
endorsed  by  a  Judge  of  the  United  States,  in 
cases  where  the  State  law  requires  such  endorse- 
ment to  be  made  by  the  Judge  or  Justice  of  the 
Court  from  which  the  process  issues.  The  mit- 
timus is  a  commitment  for  want  of  bail ;  and  the 
magistrate  who  awards  it,  decides,  in  doing  so, 
that  it  is  a  case  in  which  bail  is  demandable. 
But  in  the  particular  case  of  Aliens  that  question 
was  decided  by  the  law.  The  act  of  Congress 
(act  of  1799,  c.  128.  s.  65.)  required,  that  bail 
should  be  given.  No  application  to  the  Judge 
was  necessary.  The  officer  was  compelled  to 
arrest  the  body  of  Allen,  and  to  detain  him  in 
custody  until  bail  should  be  given.  This  act, 
therefore,  dispenses  with  any  order  of  a  Judge 
requiring  bail,  and  with  a  mittimus  authorizing  a 
commitment  for  the  want  of  bail.  The  officer 
was  obliged  to  detain  the  body  of  Allen  in  cus- 
tody, and  this  duty  was  best  performed  by  com- 
mitting him  to  jail.  These  reasons  operated 
with  the  Court  as  additional  to  the  opinion,  that 
the  law  of  Connecticut,  requiring  a  mittimus  in 
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civil  cases,  was,  in  its  terms,  a  peculiar  munici-    1825. 
pal  regulation  imposing  a  restraint  on  State  ^yj^^!^^ 
officers,  which  was  not  adopted  by  the  Process  ^    v. 
Act  of  the  United  States,  cmd  was  a  provision  in- 
applicable to  the  Courts  of  the  Union,  a  provision 
which  could  not  be  carried  into  effect  according 
to  its  letter. 

The  reasons  assigned  by  the  Court  for  its  de-^ 
cision  in  the  case  of  Palmer  v.  Allen,  so  far 
from  implying  an  opinion  that  the  Process  Act 
does  not  adopt  the  laws  of  the  several  States  as 
giving  a  rule  to  be  observed  by  the  officer  in  ex- 
ecuting process  issuing  from  the  Courts  of  the 
United  States,  recognises  the  general  principle, 
and  shows  why  that  case  should  be  taken  out  of 
its  operation. 

So  far  as  the  Process  Act  adopts  the  State  laws, 
as  reguleiting  the  modes  of  proceeding  in  suits 
at  common  law,  the  adoption  is  expressly  con- 
fined to  those  in  force  in  September,  1789.  The 
act  of  Congress  does  not  recognise  the  authority 
of  any  laws  of  this  description  which  might  be 
afterwards  passed  by  the  States.  The  system, 
as  it  then  stood,  is  adopted,  "  subject,  however, 
to  such  alterations  and  additions  as  the  said 
Courts  respectively  shall,  in  their  discretion, 
deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  prescribe 
to  any  Circuit  or  District  Court  concerning  th^ 
same.*' 

This  provision  enables  the  several  Courts  of 
the  Uificm  to  make  such  improvements  in  its 
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182&.     forms  and  modes  of  proceeding,  as  experience 
"^y^^y^^  may  suggest,  and  especially  to  adopt  such  State 
^'        laws  on  this  subject  as  might  vary  to  advantage 
the  forms  and  modes  of  proceeding  which  pre- 
vailed in  September,  1789. 
The  provision     The  couusel  for  the  defendants  contend,  that 
Act  of  1792,  c.  this  clause,  if  extended  beyond  the  mere  regula- 

1S7,     rzxzvi.l    .  .        . 

authorizing     tiou  of  practicc  in  the  Court,  would  be  a  delega- 

thl  u."  s!  to  tion  of  legislative  authority  which  Congress  can 

S'oM  In  th^ro' never  be  supposed  to  intend,  and  has  not  the 

P'g'xScSlpowertomake. 

oihw  procJI(8     ^^^  Congress  has  expressly  enabled  the  Courts 

ihoM^^courT  ^^  regulate  their  practice,  by  other  laws.     The 

18  not  a  deieli7th  scctiou  of  the  Judiciarv  Act  of  1789,  c.20'. 

gation  of  legis-  .         ''         • 

lative  auihori- enacts,  "  That  all  the  said   Courts   shall  have 

ty,  and  is  con-  .  i  i.    i        n 

formabie  to  the  power"  "  to  make  and  establish  all  necessary 
rules  for  the  orderly  .conducting  business  in  the 
said  Courts,  provided  such  rules  are  not  repug- 
nant to  the  laws  of  the  United  States ;"  and  the 
7th  section  of  the  act,  "  in  addition  to  the  act, 
entitled,  an  act  to  establish  the  judicial  Courts  of 
the  United  States,''  (act  of  1793,  ch.  22.  s.  7.) 
details  more  at  large  the  powers  conferred  by  the 
17th  section  of  the  Judiciary  Act.  These  sec- 
tions give  the  Court  full  power  over  all  matters 
of  practice  ;  and  it  is  not  reasonable  to  suppose 
that  the  Process  Act  was  intended  solely  for  the 
same  object.  The  language  is  different ;  and 
the  two  sections  last  mentioned  have  no  reference 
to  State  laws. 

It  will  not  be  contended  that  Congress  can 
delegate  to  the  Courts,  or  to  any  other  tribunals, 
powers  which  are  strictly  and  exclusively  legisla- 
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tive.     But  Congress  may  certainly  delegate  to     1825. 
others,  powers  which  the  legislature  may  right-  ^^T'^^^^^ 
fully   exercise  itself.      Without    going   farther    ^   t. 
for   examples,  we   will  take   that,   the  legality 
of  which  the  counsel  for  the  defendants  admit. 
The  17th  section  of  the  Judiciary  Act,  and  the 
7th  section  of  the  additional  act,  empower  the 
Courts  respectively  to  regulate  their  practice.    It 
certainly  will  not  be  contended,  that  this  might 
not  be  done  by  Congress.     The  Courts,  for  ex- 
ample, may  make  rules,  directing  the  returning  of 
writs  and  processes,  the  filing  of  declarations 
and  other  pleadings,  and  other  things  of  the  same 
description.     It  will  not  be  contended,  that  these 
things  might  not  be  done  by  the  legislature,  with- 
out the  intervention  of  the  Courts  ;  yet  it  is  not 
alleged  that  the  power  may  not  he  conferred  on 
the  judicial  department. 

The  line  has  not  been  exactly  drawn  which 
separates  those  important  subjects,  which  must 
be  entirely  regulated  by  the  legislature  itself, 
from  those  of  less  interest,  in  which  a  general 
provision  may  be  made,  and  power  given  to  thoefe 
who  are  to  act  under  such  general  provisions  to 
fill  up  the  details.  To  determine  the  character 
of  the  power  given  to  the  Courts  by  the  Process 
Act,  we  must  inquire  into  its  extent.  It  is  ex- 
pressly extended  to  those  forms  and  modes  of 
proceeding  in  suits  at  common  law,  which  were 
used  in  the  State  Courts  in  September,  1 789,  and 
were  adopted  by  thai  act.  What,  then,  was 
adopted  ? 
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1825.  We  have  suppose49  that  the  manner  of  pro- 
^"^J^^^J^  ceeding  under  an  execution  was  comprehended 
▼.  by  the  words  "  forms  and  modes  of  proceeding 
in  suits"  at  common  law.  The  writ  commands 
the  officer  to  make  the  money  for  which  judgment 
has  been  rendered.  This  must  be  understood 
as  directing  a  sale,  and,  perhaps,  as  directing  a 
sale  for  ready  money.  But  the  writ  is  entirely 
silent  with  respect  to  the  notice  ;  with  respect  tp 
the  disposition  which  the  officer  is  to  make  of 
the  property  between  the  seizure  and  sale  ;  and, 
probably,  with  respect  to  several  other  circum- 
stances which  occur  in  obeying  its  mandate. 
These  are  provided  for  in  the  Process  Act.  The 
modes  of  proceeding  used  in  the  Courts  of  the 
respective  States,  are  adopted  for  the  Courts  of 
the  Union,  and  they  not  only  supply  what  is  not 
fully  expressed  in  the  writ,  but  have,  in  some  re- 
spects, modified  the  writ  itself,  by  prescribing  a 
more  indirect  and  circuitous  mode  of  obeying  its 
mandate  than  the  officer  could  be  justified  in 
adopting.  In  some  instances,  the  officer  is  per- 
mitted to  leave  the  property  with  the  debtor,  on 
terms  prescribed  by  the  law,  and  in  others,  to  sell 
on  a  prescribed  credit,  instead  of  ready  money. 

Nt)W,  suppose  the  power  to  alter  these  modes 
of  proceeding,  which  the  act  conveys  in  general 
terms,  was  specifically  given.  The  execution 
orders  the  officer  to  make  the  sum  mentioned  in 
the  writ  out  of  the  goods  and  chattels  of  the 
debtor.  This  is  completely  a  legislative  provi- 
sion, which  leaves  the  officer  to  exercise  his  dis- 
cretion respecting  the  notice.     That  the  legisla- 
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ture  may  transfer  this  discretion  to  the  Courts,  1825. 
and  enable  them  to  make  rules  for  its  regulation,  "wafroan^ 
will  not,  we  presume,  be  questioned.  So,  with  ▼• 
respect  to  the  provision  for  leaving  the  property 
taken  by  the  officer  in  the  hands  of  the  debtor, 
till  the  day  of  sale.  He  may  do  this,  indepen- 
dent of  any  legislative  act,  at  his  own  peril.  The 
law  considers  the  property  as  his,  for  the  purposes 
of  the  execution.  He  may  sell  it,  should  it  be 
produced,  in  like  manner  as  if  h  -  had  retained  it 
in  his  personal  custody,  or  may  recover  it,  should 
it  be  withheld  from  him.  The  law  makes  it  his 
duty  to  do  that  which  he  might  do  in  the  exercise 
of  his  discretion,  and  relieves  him  from  the  re- 
sponsibility attendant  on  the  exercise  of  discre- 
tion, in  a  case  where  his  course  is  not  exactly  pre- 
Hcribed,  and  he  deviates  from  that  which  is  most 
direct.  The  power  given  to  the  Court  to  vary 
the  mode  of  proceeding  in  this  particular,  is  a 
power  to  vary  minor  regulations,  which  are  within 
the  great  outlines  marked  out  by  the  legislature 
in  directing  the  execution.  To  vary  the  terms 
on  which  a  sale  is  to  be  made,  and  declare  whe<- 
ther  it  shall  be  on  credit,  or  for  ready  money,  is 
certainly  a  more  important  exercise  of  the  power 
of  regulating  the  conduct  of  the  officer,  but  is 
one  of  the  same  principle.  It  is,  in  all  its  parts, 
the  regulation  of  the  conduct  of  the  officer  of  the 
Court  in  giving  effect  to  its  judgments.  A  gene- 
ral superintendence  over  this  subject  seems  to  be 
properly  within  the  judicial  province,  and  has 
been  always  so  considered.  It  is,  undoubtedly, 
proper  for  the  legislature  to  prescribe  the  man- 
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1825.  ner  in  which  these  ministerial  offices  shall  be  per- 
^'iT^'^^^'^^  formed,  and  this  duty  will  never  be  devolved  on 
V.  any  other  department  without  urgent  reasons. 
But,  in  the  mode  of  obeying  the  mandate  of  a 
writ  issuing  from  a  Court,  so  much  of  that  which 
may  be  done  by  the  judiciary,  under  the  authority 
of  the  legislature,  seems  to  be  blended  with  that 
for  which  the  legislature  must  expressly  and  di- 
rectly provide,  that  there  is  some  difficulty  in  dis- 
cerning the  exact  limits  within  which  the  legisla- 
ture »may  avail  itself  of  the  agency  of  its  Courts. 

The  difference  between  the  departments  un- 
doubtedly is,  that  the  legislature  makes,  the  ex- 
ecutive executes,  and  the  judiciary  construes  the 
law ;  but  the  maker  of  the  law  may  commit 
something  to  the  discretion  of  the  other  depart- 
ments, and  the  precise  boundary  of  this  power 
is  a  subject  of  delicate  and  difficult  inquiry,  into 
which  a  Court  will  not  enter  unnecessarily. 

Congress,  at  the  introduction  of  the  present 
government,  was  placed  in  a  peculiar  situation. 
A  judicial  system  w^as  to  be  prepared,  not  for  a 
consolidated  people,  but  for  distinct  societies, 
already  possessing  distinct  systems,  and  accus- 
tomed to  laws,  which,  though  originating  in  the 
same  great  principles,  had  been  variously  modi- 
fied. The  perplexity  arising  from  this  state  of 
things  was  much  augmented  by  the  circumstance 
that,  in  many  of  the  States,  the  pressure  of  the 
moment  had  produced  deviations  from  that 
course  of  administering  justice  between  debtor 
and  creditor,  which  consisted,  not  only  with  the 
spirit  of  the  constitution,  and,  consequently,  with 
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the  views  of  the  government,  but  also  with  what  1825. 
might  safely  be  considered  as  the  permanent  po- 
licy, as  well  as  interest,  of  the  States  themselves. 
The  new  government  could  neither  entirely  dis-  -Sootiiwrd. 
regard  these  circumstances,  nor  consider  them 
as  permanent.  In  adopting  the  temporary  mode 
of  proceeding  with  executions  then  prevailing 
in  the  several  States,  it  was  proper  to  provide  for 
that  return  to  ancient  usage,  and  just,  as  well  as 
wise  principles,  which  might  be  expected  from 
those  who  had  yielded  to  a  supposed  necessity  in 
departing  from  them.  Congress,  probably,  con- 
ceived, that  this  object  would  be  best  effected  by 
placing  in  the  Courts  of  the  Union  the  power  of 
altering  the  ^*  modes  of  proceeding  in  suits  at 
common  law,"  which  includes  the  modes  of  pro- 
ceeding in  the  execution  of  their  judgments,  in 
the  confidence,  that  in  the  exercise  of  this  power, 
the  ancient,  permanent,  and  approved  system, 
would  be. adopted  by  the  Courts,  at  least  as  soon 
as  it  should  be  restored  in  the  several  States  by 
their  respective  legislatures.  Congress  could 
not  have  intended  to  give  permanence  to  tempo- 
rary laws  of  which  it  disapproved ;  and,  there- 
fore, provided  for  their  change  in  the  very  act 
which  adopted  them. 

But  the  objection  which  gentlemen  make  to 
this  delegation  of  legislative  power  seems  to  the 
Court  to  be  fatal  to  their  argument.  If  Congress 
cannot  invest  the  Courts  with  the  power  of  alter- 
ing the  modes  of  proceeding  of  their  own  offi- 
cers, in  the  service  of  executions  issued  on  their 
own  judgments,  how  will  gentlemen  defend  a  de- 
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1825.     gulate  the  pro6eedihg6  of  t)^  Sttte  Goukts,  tilid 
the  conduct  of  the  officert  who  execute  thB  pt1> 


V.       cess  of  thoi^e  Courts.    It  i6  a  ^general  rul^,  lllBt 
So^Aard.  -^j^^^  cannot  be  done  directly  from  defect  of 

power,  cannot  be  dotte  inditectly. 

The  right  of  Cohgi^^^  to  delegate  to  tlitg 
Courts  the  power  xff  alteHng  the  modes  (e6t&*- 
blished  by  me  Process  Act)  of  proceedings  in 
^its,  hte  been  already  stated ;  btft,  were  it  othet*- 
wise,  We  6te  Wett  satisfied  that  the  State  legishi- 
tures  do  not  possess  tliat  "power. 

This  opinion  renders  it  unnecessary  to  con- 
sider the  other  questions  adj earned  hi  this  case. 
If  the  laws  do  not  ^pply  to  the  l^ederal  Courti^ 
•no  question  concerning  theit  constitutionality  ^a* 
arise  in  those  Courts. 

CfiRTiPiCATE.  Thi^  cttMe  came  on  to  be  heahl 
on  the  questions  eertilfed  from  the  United  Btatiss 
Court  for  the  sevetatli  circuit  and  District  of  K^^ 
tucky,  and  Was  argued  by  counsel :  on  considera"- 
tion  whereof,  this  CoWrt  is  of  opinron,  that  thfe 
statutes  of  Kentucky  in  delation  to  executicmi^, 
which  are  referred  to  in  the  questions  cSertified 
to  this  CcHiK,  on  a  division  of  opinion  of  the  ne&A 
Judges  of  the  said  Circ^t  Court,  are  not  aj^- 
cable  to  exect^ns  Which  issue  on  judgmenti^ 
rendered  by  the  Courts  of  the  United  States ; 
Whidh  is  directed  to  be  certified  to  tfie  said  Cir- 
cuit Coftrt. 
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U'Sr  Bank 

[GoirtTiTuvioifAL  Law.    Paactics.]  „  .  ^' 
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Vlf  fofof  aaaambly  of  Ktotueky  oC  tbf  £lsc  of  December,  1891, 
V^kicb  prohibits  the  sale  of  property  taken  undei  executions  for 
lets  than  three  fourths  of  its  appraised  ?alae,  without  the  consent 
of  the  owner,  does  not  apply  to  a  vendWom  exponas  issued  out  of 
the€ircuit  Court  for  the  Pistriet  of  Xentuckj. 

T^ie  laws  of  the  United  Sutes  authqriz^  the  Courts  of  the  Union  so 
to  alter  the  form  of  the  process  of  execution  used  in  the  Supreme 
Courts  of  the  States  in  1789,  so  as  to  subject  to  execution  lands 
and  other  property,  not  thus  sub|ect  by  the  State  laws  in  force  at 
Uwttiine. 

TwSi  cause  was  argued  at  the  last  term^  by 
the  same  ooimsel  with  the  preceding  case  of 
fFfi^ffmm  V.  Southard^  (aute  p.  1.)  aqd  continu- 
^f)  to  th^  preset  term  for  advisement. 

Air*  ifustipe  Thompson  delivered  the  opinion  Fth.nth, 

of  the  Cowt-  "*^- 

This  case  comes  up  on  a  division  of  opinion 
of  Uie  Judges  of  the  Circuit  Court  pf  the  Uni- 
t^  States  for  the  District  of  Kentucky,  upon  a 
QlQtipn  there  made  to  quash  the  return  of  the 
Marshal  upon  a  venditioni  exponas  issued  in  this 
i^usi^t  The  writ  commanded  the  Marshal  to 
fl^pQse  to  sale  certain  articles  of  property  therein 

popularly  speci^ed ;  cmd^  among  other  things, 

two  hunched  acres  of  |an4  of  Abraham  Venablc; 
fme  of  tho  defendants*  The  Marsha}^  in  his  re- 
tUIPf  states  substantiaUXt  that  he  had  exposed  to 
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1825.  sale,  for  cash,  the  lands  mentioned  in  the  writ, 
^^^^^^IJJ^  no  endorsement  having  been  made  on  the  execu- 
▼•  tion,  to  receive  in  payment  certain  bank  notes, 
according  to  the  provision  of  the  laws  of  Ken- 
tucky. That  the  lands  had  been  valued  at  26 
dollars  per  acre,  and,  upon  the  offer  for  sale,  no 
more  than  five  dollars  per  acre  was  bid ;  which 
not  being  three  fourths  of  the  appraised  value, 
the  land  was  not  sold :  thereby  conforming  his 
proceedings  under  the  venditioni  exponas  to  the 
directions  of  the  law  of  Kentucky  of  the  21  st  of 
December,  1821,  which  prohibits  the  sale  of  pro- 
perty taken  under  executions,  for  lew  than  three 
fourths  of  its  appraised  value,  without  the  con- 
Sent  of  the  owner. 

The  motion  in  the  Court  below  was  to  quash 
this  return,  and  to  direct  the  Marshal  to  proceed 
to  sell  the  land  levied  upon,  without  regard  to  the 
act  above  referred  to.  Upon  this  motion,  the 
Judges,  being  divided  in  opinion,  have,  according 
to  the  provisions  of  the  act  of  Congress  in  such 
cases,  certified  to  this  Court  the  foUovnng  ques- 
tions : 

1.  Whether  the  said  act  of  the  general  assem- 
bly of  Kentucky,  when  applied  to  this  case,  was, 
or  was  not,  repugnant  to  the  constitution  of  the 
United  States  P  and, 

2.  Whether,  if  it  were  not  repugnant  to  the 
constitution,  it  would  operate  upon,  and  bind, 
and  direct,  the  mode  in  which  the  venditioni  ex- 
ponas  should  be  enforced  by  the  Marshal,  and 
forbid  a  sale  of  the  land  levied  upon,  unless  it 
commanded  three  fourths  of  its  value  when  esti- 
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mated,  according  to  the  provisions  of  the  said     1825. 

^^^  ^  U.  S.  Bank 

In  examining  these  questions,  I  shall  invert  ^^  ▼. 
the  order  in  which  they  have  been  certified  tq 
this  Court,  because,  if  the  law  does  not  apply  to 
the  case  so  as  to  regulate  and  govern  the  conduct 
of  the  Marshal,  it  will  supersede  the  necessity 
of  inquiring  into  its  constitutionality. 

It  ought  to  be  borne  in  mind,  that  this  law 
does  not  profess,  in  terms,  to  extend  to  Marshals, 
or  to  executions  issued  out  of  the  Courts  of  the 
United  States  ;  and  it  is  only  under  some  general 
expressions^  that  either  can,  by  possibility,  be 
embraced  within  the  law.  And  it  ought  not,  in 
justice  to  th^  legislature,  to  be  presumed,  that  it 
waa  intended,  by  any  general  terms  there  used, 
to  regulate  and  control  that  over  which  it  is  so 
manifest  they  had  no  authority. 

It  cannot  certainly  be  contended,  with  the 
least  colour  of  plausibility,  that  Congress  does 
not  possess  the  uncontrolled  power  to  legislate 
with  respect  both  to  the  form  and  ejSfect  of  exe- 
cutions issued  upon  judgments  recovered  in  the 
Courts  of  the  United  States.  The  judicial  power 
would  be  incomplete,  and  entirely  inadequate  to 
the  purposes  for  which  it  was  intended,  if,  after 
judgment,  it  could  be  arrested  in  its  progress, 
and  denied  the  right  of  enforcing  satisfaction  in 
any  manner  which  shall  be  prescribed  by  the 
laws  of  the  United  States.  The  authority  to 
carry  into  complete  effect  the  judgments  of  the 
Courts,  necessarily  results,  by  implication,  from 
the  power  to  ordain  and  establish  such  Courts. 
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1825.    But  it  does  not  rest  altogether  up<m  mch  implU 
^j^TT^^^  cation ;   for  express  authority  is  given  to  Co(^ 
▼.        gress  to  make  all  laws  which  shaU  b^-  iiece^^ary 
And  proper  for  carrjing  into  ej^ecution  aU  Ui9 
powers  vested  by  the  eonstitutton  in  the  goyeni'* 
meat  of  the  United  States,  or  in  any  departJineilt 
or  officer  thereof.     The  right  of  Congrqffa,  there- 
fore, to  regulate  the  proceedings  on  «xeeiitions» 
and  direct  the  mode,  and  manneri  aiid  out  of 
what  property  of  th^  debtor  aatiafactioo  may  be 
obtained,  is  not  tdf  be  questioned,  and  the  only 
inquiry  is,  how  far  this  power  has  been  exercised. 
The  critical  review  taken  by  the  Chief  Justice  of 
the  various  laws  of  the  United  8tatQs»  in  tbe 
opinion  delivered  in  the  case  of  Woffni^n  y. 
Southard^*  very  much  abridges  an  eKaiamiLtiQn, 
that  might  otherwise  have  been  propef  in  thiv 
case.     The  result  of  that  opinion  shows,  th^t 
Congress  has  adopted,  as  the  guide  for  the  Courts 
of  the  United  States,  the  processes  which  were 
used  and  allowed  in  the  Supreme  Courts  of  the 
several  States,  in  the  year  1789.     That  the  34th 
section  of  the  Judiciary  Act,  which  requires  that 
the  laws  of  the  several  States  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law,  i^ 
the  Courts  of  the  United  States,  has  no  applica- 
tion to  the  practice  of  the  Courts,  or  in  any  man- 
ner calls  upon  them  to  pursue  the  various  changes 
which  may  take  place  from  time  to  time  in  the 
State  Courts,  with  respect  to  their  processes,  and 
modes  of  proceeding  under  them.     The  prinoi* 
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^  ifi^ky  in  this  *eme  is,  wheth^  tlie  laxM  ^    113^ 
the  U^ed  States  aathori^  the  Courte  «o  to  tf^Tg^A 
alter  th6  foriA  of  the  process  of  executiott,  #hich  ^  ^^. 
^vMu»  k  ase  i\k  the  Supreme  Coutta  of  the  several 
^atM  ia  t-fa^  yiear  1789,  as  to  tiphold  the  wndi^ 
tidni  txpofMi  iisued  in  this  cause.     In  the  yeiBUr 
l7jte,  whM  thie  Process  Act  of  1789  was  Bia^6 
pt^0tueAj  ii^d  in  the  State  of  Kentucky  ^o«M 
not  be  taken  and  sold  on  execution ;  a  law>  ho^i^ 
ever,  subjecting  lands  to  executions,  was  paBSe4 
filioFtly  thereafter  in  the  same  year ;  and  the  qwHB^ 
tkm  now  arises,  whether  the  Circuit  Court  of  the 
TJuFted  States  <br  the  Kentucky  District,  could  #a 
\Biteft  the  piw^ess  of  execution  as  to  authorize  the 
fi^^«2nire  an^d  Mde  of  land  by  virtue  thereof. 

tVir  *he  decteion  of  this  question,  it  is  neoes- 
Bfeity  ^^ain  to  recur  to  some  of  the  acts  of  Con- 
^rif88  Which  were  under  consideration  in  the  case 
^^el^frwd  to,  fyr  the  purpose  of  ascertaining  whe^ 
fh^r  they  do  not  provide  as  well  for  the  effett  aiid 
^)^^ratiM>  as  for  ^e  fcfcm  of  process- 
By  the  14lh  section  of  the  Judiciary  Act^ 
(S  L.  V.  8.  ^.)  yK)wer  is  given  to  the  Cotma 
of  the  Umted  Srafes  to  issue  a  writ  of  scire  fh- 
{fiOSjhMMs  cafput^j  and  bH  othefr  writs  not  spia- 
tei^y  pi'dvid^^  fo¥  by  ^^tatufee,  which  may  be  n^- 
^ssary  for  the  exiercise  of  theit  respective  juris- 
diMioas,  and  agreeable  to  the  principAes  and 
Miages  0^  law.  IThat  executions  are  among  the 
Writ^  heteby  aifthoritod  to  be  issued,  ciutmot  ad^ 
ifeift'df  a  d(Mft]%>,  l^y  atfe  v^difspcinsaibly  necessfaiy 
for  )lkte  bueM^cial  excfrcise  of  the  jurisdiction  of 
Vhfe  ^tftfi^ts ;  <and  in  siibseqirent  parts  of  the  act. 
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1825.  this  writ  is  specifically  named  as  one  to  be  used, 
^^^'^^  and  the  control  which  the  Court,  in  certain  cases, 
y.  is  authorized  to'^exercise  over  it,  is  pointed  out* 
The  precise  limitations  and  qualification^  of  this 
power,  under  the  terms,  agreeable  to  the  princi- 
ples and  usages  of  law,  is  not,  perhaps,  so  ob- 
vious. It  doubtless  embraces  writs  sanctioned  by 
the  principles  and  usages  of  the  conmion  law. 
But  it  would  be  too  limited  a  construction,  as  it 
respects  writs  of  execution,  to  restrict  it  to  such 
only  as  were  authorized  by  the  common  law.  It 
was  well  known  to  Congress,  that  there  were  in 
use  in  the  State  Courts,  writs  of  execution,  other 
than  such  as  were  conformable  to  the  usages  of 
the  common  law.  And  it  is  reasonable  to  con- 
clude, that  such  were  intended  to  be  included 
under  the  general  description  of  writs  agreeable 
to  the  principles  and  usages  of  law.  If  it  had 
been  intended  to  restrict  the  power  to  common 
law  writs,  such  limitation  would  probably  have 
been  imposed  in  terms.  That  it  was  intended  to 
authorize  writs  of  execution  sanctioned  by  the 
principles  and  usages  of  the  State  laws,  is 
strongly  corroborated  by  the  circumstance,  that 
the  Process  Act,  passed  a  few  days  thereafter, 
adopts  such  as  the  only  writs  of  execution  to  be 
used.  Can  it  be  doubted,  but  that,  under  the 
power  here  given  in  the  Judiciary  Act,  the  Courts 
of  the  United  States,  in  those  States  where  lands 
were  liable  to  be  taken  and  sold  on  execution, 
would  have  been  authorized  to  issue  a  like  pro- 
cess ?  But  under  this  act,  the  Courts  are  not  re- 
stricted to  the  kind  of  process  used  in  the  State 
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Courts,  or  bound  in  any  respect  to  conform  them-     1825. 
selves  thereto.     This  latitude  of  discretion  was  u^*b][^ 
not  deemed  expedient  to  be  left  with  the  Courts;   ^  ▼. 
and  the   act  of  the  29th  of  September,  1789, 
[2  L.   U.  8.  72.]    entitled,    "An  act  to  regu- 
late processes  in  the  Courts  of  the  United  States," 
modifies  and  limits  this  power.     So  far  as  is  ma- 
terial to  the  present  inquiry,  it  declares,  that  the 
forms  of  writs    and  executions,  and   modes  of 
process,  in  the  Circuit  and  District  Courts,  in 
suits  at  common  law,  shall  be  the  same  in  each 
State  respectively,  as  are  now  used  or  allowed  in 
the  Supreme  Courts  of  the  same.     The  form  of 
the  writ  contains  substantially  directions  as  to 
what  is  to  be  done  under  it.     Whether  mesne  or 
final  process,  it  is  on   its  face  so  shaped  and 
moulded,  as  to  be  adapted  to  the  purposes  for 
which  it  is  intended.     This  act,  therefore,  adopts 
the  eJSfect  as  well  as  the  form  of  the  State  process- 
es; and  as  these  were  various  in  the    different 
States,  it  goes  further,  and  adopts  the  modes  of 
process,  which  must  include  every  thing  necessary 
to  a  compliance  with  the  command  of  the  writ. 
The  effect  and  operation  of  executions  must,  of 
course,  vary  in  the  different  States,  according  to 
the  different  forms  which  were  used  and  allowed. 
The  mode  of  proceeding,  where  lands,  for  instance, 
were  liable  to  be  taken  and  sold  on  execution, 
was  different  from  that  which  would  be  necessary 
where  they  were  only  liable  to  be  extended  under 
an  elegit.     It  was  therefore  necessary  to  adopt 
the  modes  of  process,  if  the  process  itself  was 
adopted.     This  act  was  temporary ;  and  con- 
Vol.  X.  8 
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1825.  tinued  from  time  to  time,  until  the  permanent  law 
^j;^^2;jj;  of  the  8th  of  May,  1792,  [2  L.  U.  8.  299.] 
F.  ^  was  passed ;  the  second  section  of  which,  so  far 
as  relates  to  the  second  question,  declares,  that 
the  forms  of  writs,  executions,  and  other  process, 
except  their  style,  and  the  forms  and  modes  of 
proceeding  in  suits  of  common  law,  in  the  Courts 
of  the  United  States,  shall  be  the  same  as  are 
now  used  in  the  said  Courts,  in  pursuance  of  the 
act  entitled,  "  an  act  to  regulate  processes  in  the 
Courts  of  the  United  States."  This  section  then 
goes  on  to  prescribe  the  rules  and  principles  by 
which  the  Courts  of  equity,  and  of  admiralty 
and  maritime  jurisdiction,  were  to  be  governed  ; 
and  then  follows  this  provision  :  Subject,  how- 
ever, to  such  alterations  and  additions,  as  the 
said  Courts  respectively  shall,  in  their  discretion, 
deem  expedient,  or  to  such  regulations  as  the 
Supreme  Court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  prescribe 
to  any  Circuit  or  District  Court  concerning  the 
same.  There  can  be  no  doubt,  that  the  power 
here  given  to  the  Courts,  extends  to  all  the  sub- 
jects in  the  preceding  parts  of  the  section ;  and 
embraces  as  well  the  forms  of  process,  and  modes 
of  proceeding  in  suits  of  common  law,  as  those 
of  equity,  and  of  admiralty  and  maritime  juris- 
diction. It  will  be  perceived,  that  this  act  pre- 
supposes that,  in  point  of  practice,  the  several 
Courts  of  the  United  States  had  carried  into  exe- 
cution the  provisions  of  the  act  of  1789;  and 
had  adopted  the  forms  of  process,  and  modes  of 
proceedii^g  thereon,  which  were  then  usual,  and 
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allowed  in  the  Supreme  Courts  of  the  respective  1825. 
States ;  and  it  ratifies  and  continues  such  practice,  ^^^CJ^ 
and  extends  it  to  all  the  proceedings  in  suits.  ^  ▼. 
This  course  was  no  doubt  adopted,  as  one  better 
calculated  to  meet  the  views  and  wishes  of  the 
several  States,  than  for  Congress  to  have  framed 
an  entire  system  for  the  Courts  of  the  United 
States,  varpng  from  that  of  the  State  Courts. 
They  had  in  view,  however,  State  systems  then  in 
actual  operation,  well  known  and  understood, 
and  the  propriety  and  expediency  of  adopting 
which,  they  would  well  judge  of  and  determine. 
Hence  the  restriction  in  the  act,  now  used  and 
allowed  in  the  Supreme  Courts  of  the  several 
States.  There  is  no  part  of  the  act,  however, 
that  looks  like  adopting  prospectively,  by  positive 
legislative  provision,  the  various  changes  that 
might  thereafter  be  made  in  the  State  Courts. 
Had  such  been  the  intention  of  Congress,  the 
phraseology  of  the  act  would  doubtless  have  been 
adapted  to  that  purpose.  It  was,  nevertheless, 
foreseen,  that  changes  probably  would  be  made 
in  the  processes  and  proceedings  in  the  State 
Courts,  which  might  be  fit  and  proper  to  be 
adopted  in  the  Courts  of  the  United  States; 
and,  not  choosing  to  sanction  such  changes  abso- 
lutely in  anticipation,  power  is  given  to  the  Courts 
over  the  subject,  with  a  view,  no  doubt,  so  to  al* 
ter  and  mould  their  processes  and  proceedings, 
as  to  conform  to  those  of  the  State  Courts  as 
nearly  as  might  be,  consistently  with  the  ends  of 
justice.  This  authority  must  have  been  given,  to 
the  Courts,  for  some  substantial  and  benefiofal 
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1825.  purpose.  If  the  alterations  are  limited  to  mere 
^^^^0^/^^  form^  without  varying  the  effect  and  operation  of 
V.  the  process,  it  would  be  useless.  The  power  here 
given,  in  order  to  answer  the  object  in  view,  can- 
not be  restricted  to  form  as  contradistinguished 
from  substance,  but  must  be  understood  as 
vesting  in' the  Courts  authority,  so  to  frame, 
mould,  and  shape  the  process,  as  to  adapt  it  to 
the  purpose  intended. 

The  general  policy  of  all  the  laws  on  this  sub- 
ject is  very  apparent.  It  was  intended  to  adopt, 
and  conform  to,  the  State  process  and  proceed- 
ings, as  the  general  rule,  but  under  such  guco'ds 
and  checks  as  might  be  necessary  to  insure  the 
due  exercise  of  the  powers  of  the  Courts  of  the 
United  States.  They  have  authority,  therefore^ 
from  time  to  time  to  alter  the  process,  in  such 
manner  as  they  shall  deem  expedient,  and  like- 
wise to  make  additions  thereto,  which  necessari- 
ly implies  a  power  to  enlarge  the  effect  and  ope- 
ration of  the  process.  The  exercise  of  this  power 
is,  to  be  sure,  left  in  the  discretion  of  the  Court ; 
but  the  object  and  purpose  for  which  it  is  given, 
is  so  plainly  marked,  that  it  is  hardly  to  be  presu- 
med the  Courts  would  omit  carrying  it  into  exe- 
cution, without  some  substantial  reason.  And, 
the  better  to  insure  this,  authority  is  given  to.  this 
Court,  to  prescribe  to  the  Circuit  and  District 
Courts,  such  regulations  on  the  subject  as  it  shall 
think  proper.  And  should  this  trust  not  be  duly 
and  discreetly  exercised  by  the  Courts,  it  is  at  all 
times  in  the  power  of  Congress  to  correct  the 
evil  by  more  specific  legif^lation.     But  so  long  as 
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the  Courts  of  the  United  States  shall  make  such     1825. 
alterations  or  additions  in  their  process  of  exe-  V^T^C^ 

^  U.  S.  Bank 

cutiou  as  only  to  reach  property  made  subject  to  y. 
execution  from  the  State  Courts,  there  would  ™"*®*°- 
seem  to  be  no  just  ground  for  complaint.  When, 
therefore,  the  law  of  Kentucky  made  land  sub- 
ject to  executions,  it  was  carrying  into  effect  the 
spirit  and  object  of  the  act  of  Congress,  for  the 
Circuit  Court  so  to  alter  and  add  to  the  form  of 
its  execution,  as  to  authorize  the  taking  and  sell- 
ing the  debtor's  land. 

It  is  said,  however,  that  this  is  the  exercise  of 
legislative  power,  which  could  not  be  delegated 
by  Congress  to  the  Courts  of  justice.  But  this 
objection  cannot  be  sustained.  There  is  no 
doubt  that  Congress  might  have  legislated  more 
BpecificaUy  on  the  subject,  and  declared  what 
property  should  be  subject  to  executions  from  the 
Courts  of  the  United  States.  But  it  does  not 
follow,  that  because  Congrees  might  have  done 
this,  they  necessarily  must  do  it,  and  cannot  com- 
mit the  power  to  the  Courts  of  justice.  Con- 
gress might  regulate  the  whole  practice  of  the 
Courts,  if  it  was  deemed  expedient  so  to  do : 
but  this  power  is  vested  in  the  Courts ;  and  it 
never  has  occurred  to  any  one  that  it  was  a  dele- 
gation of  legislative  power.  The  power  given 
to  the  Courts  over  their  process  is  no  more  than 
authorizing  them  to  regulate  and  direct  the  coa- 
duct  of  the  Marshal,  in  the  execution  of  the  pro- 
cess. It  relates,  therefore,  to  the  ministerial  duty 
of  the  officer ;  and  partakes  no  more  of  legisla- 
tive power,  than  that  discretionary  authority  in- 
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1825.  trusted  to  every  department  of  the  government 
^^^^^  i^  ft  variety  of  cases.  And,  as  is  forcibly  obser- 
▼.  ved  by  the  Court,  in  the  case  of  Wayman  v. 
'  Southard,  the  same  objection  co'ises  to  delegating 
this  power  to  the  state  authorities,  as  there  does 
to  intrusting  it  to  the  Courts  of  the  United  States. 
It  is  as  much  a  delegation  of  legislative  power  in 
the  one  case  as  in  the  other.  It  has  been  already 
decided,  in  the  case  referred  to,  that  the  34th  sec- 
tion of  the  Judiciary  Act  has  no  application  to  the 
practice  of  the  Courts  of  the  United  States,  so  as 
in  any  manner  to  govern  the  form  of  the  process  of 
execution.  And  all  the  reasoning  of  the  Court, 
which  denies  the  application  of  this  section  to  the 
form,  applies  with  equal  force  to  the  effect  or  ex- 
tent and  operation  of  the  process.  If,  therefore, 
Congress  has  legislated  at  all  upon  the  effect  of 
executions,  they  have  either  adopted  and  limited 
it  to  that  which  would  have  been  given  to  the  like 
process  from  the  Supreme  Courts  of  the  respec- 
tive States,  in  the  year  1789,  or  have  provided  for 
changes,  by  authorizing  the  Courts  of  the  United 
States  to  make  such  alterations  and  additions  in 
the  process  itself,  as  to  give  it  a  different  effect. 
To  limit  the  operation  of  an  execution  nawy  to 
that  which  it  would  have  had  in  the  year  1 789,  would 
open  a  door  to  many  and  great  inconveniencies, 
which  Congress  seems  to  have  foreseen,  and  to 
have  guarded  against,  by  giving  ample  powers  to 
the  Courts,  so  to  mould  their  process,  as  to  meet 
whatever  changes  might  take  place.  And  if  any 
doubt  existed,  whether  the  act  of  1792  vests  such 
power  in  the  Courts,  or  with  respect  to  its  con- 
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stitutionality,  the  practical  construction  here-  1825. 
tofore  given  to  it,  oyght  to  have  great  weight  in  ^T^C^ 
determining  both  questions.  It  is  understood,  _  ▼. 
that  it  has  been  the  general,  if  not  the  universal 
practice  of  the  Courts  of  the  United  States,  so 
to  alter  their  executions,  as  to  authorize  a  levy 
upon  whatever  property  is  made  subject  to  the 
like  process  from  the  State  Courts ;  and  under 
such  alterations,  many  sales  of  land  have  no 
doubt  been  made,  which  might  be  disturbed  if 
a  contrary  construction  should  be  adopted.  That 
such  alteration,  both  in  the  form  and  effect  of 
executions,  has  been  made  by  the  Circuit  Court 
for  the  District  of  Kentucky,  is  certain  from  the 
case  now  before  us,  as,  in  1789,  land  in  Kentucky 
could  not  be  sold  on  execution.  If  the  Courts 
then,  had  the  power  ao  to  frame  and  mould  the 
execution  in  this  case,  as  to  extend  to  lands,  the 
only  remaining  inquiry  is,  whether  the  proceed- 
ings on  the  execution  could  be  arrested  and  con- 
trolled by  the  State  law.  And  this  question 
would  seem  to  be  put  at  rest  by  the  decision  in 
the  case  of  Waymcm  v.  Southard.  The  law 
of  Kentucky,  as  has  been  already  observed, 
does  not  in  terms  profess  to  exercise  any  such 
authority ;  and  if  it  did,  it  must  be  unavailing. 
An  officer  of  the  United  States  cannot,  in  the  dis- 
charge of  his  duty,  be  governed  and  controlled 
by  State  laws,  any  farther  than  such  laws  have 
been  adopted  and  sanctioned  by  the  legislative 
authority  of  the  United  States.  And  he  does 
not,  in  such  case,  act  under  the  authority  of  the 
State  law,  but  under  that  of  the  United  States, 
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1825.  which  adopts  such  law.  An  execution  is  the  fruit 
U^^B^  and  end  of  the  suit,  and  is  very  aptly  called  the 
V.  life  of  the  law.  The  suit  does  not  'terminate  with 
'  the  judgment;  and  all  proceedings  on  the  execu- 
tion, are  proceedings  in  the  suit,  and  which  are  ex- 
pressly, by  the  act  of  Congress,  put  under  the  regu- 
lation and  control  of  the  Court  out  of  which  it  is- 
sues. It  is  a  power  incident  to  every  Court  from 
which  process  issues,  when  delivered  to  the  pro- 
per officer,  to  enforce  upon  such  officer  a  com- 
pliance with  his  duty,  and  a  due  execution  of  the 
process,  according  to  its  command.  But  we  are 
not  left  to  rest  upon  any  implied  power  of  the 
Court,  for  such  authority  over  the  officer.  By 
the  7th  section  of  the  act  of  the  2d  of  March,  1793, 
(3  L.  U.  8.  367.)  it  is  declared,  that  "  it  shall  be 
lawful  for  the  several  Courts  of  the  United  States, 
from  time  to  time,  as  occasion  may  require,  to 
make  rides  and  orders  for  their  respective  Courts, 
directing  the  returning  of  writs  and  processes,  &c. 
and  to  regulate  the  practice  of  the  said  Courts 
respectively,  in  such  manner  as  shall  be  fit  and 
necessary  for  the  advancement  of  justice,  and  es- 
pecially to  the  end  to  prevent  delays  in  proceed- 
ings." To  permit  the  Marshal,  in  this  case,  to 
be  governed  and  controlled  by  the  State  law, 
is  not  only  delaying,  but  may  be  entirely  defeat- 
ing the  effect  and  operation  of  the  execution, 
and  would  be  inconsistent  with  the  advancement 
of  justice. 

Upon  the  whole,  therefore,  the  opinion  of  this 
Court  is,  that  the  Circuit  Court  had  authority  to 
alter  the  form  of  the  process  of  execution,  so  as 
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to  extend  to  real  as  well  as  personal  property,     1825, 
when,  by  the  laws  of  Kentucky,  lands  were  made  ^^^^sr^^ 
subject  to  the  like  process  from  the  State  Courts ;     '   V.  *" 
and  that   the    act  of  the  General  Assembly   of  HaUtead. 
Kentucky  does  not  operate  upon,  and  bind,  and 
direct  the  mode  in  which  the  venditioni  exponas 
should  be  enforced  by  the  Marshal,  so  as  to  for- 
bid a  sale  of  the  land  levied  upon,  unless  it  com- 
manded three  fourths  of  its  value,  according  to 
the  provisions  of  the  said  act ;  and  that,  of  course, 
the  return   of  the  Marshal  is  insufficient,  and 
ought  to  be  quashed.     This  renders  it  unneces- 
sary to  inquire  into  the  constitutionality  of  the 
law  of  Kentucky. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript,  &C/  and  the  points  on  which 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  seventh  Circuit  and  District  of 
Kentucky,  were  divided  in  opinion,  and  which 
were,  in  pursuance  of  the  act  of  Congress  in 
that  case  made  and  provided,  adjourned  to  this 
Court,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  this  Court  is  of  opinion,  that  the 
act  of  the  General  Assembly  of  Kentucky,  re^ 
ferred  to  in  the  said  questions,  cannot  operate 
upon,  bind,  and  direct  the  mode  in  which  the  said 
venditioni  exponas  should  be  enforced  by  the 
Marshal,  and  forbid  a  sale  of  the  land  levied 
upon,  unless  it  commanded  three  fourths  of  its 
value  when  estimated  according  to  the  provisions 
of  the  said  act ;  and  that  this  opinion  renders  it 
unnecessary  to  decide  whether  the  said  act  is,  or 

Vou  X.  9 
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1825.    is  not,  repugnant  to  the  constitution  of  the  Uni- 
TiM  Antelope,  ted  States.     All  which  is  directed  to  be  certified 
to  the  Circuit  Court  of  the  United  States  for  the 
seventh  circuit  and  District  of  Kentucky.* 


[Prize.    Ihstancb  Court.    Slave  Tradr.] 

Th^  Antelope.      The  Vice-Consuls  of  Spain 

and  Portugal,  Libellants. 

The  African  slave  trade  is  contraiy  to  the  law  of  nature,  butts  not 
prohibited  by  the  positive  law  of  nations. 

Although  the  slave  trade  is  now  prohibited  by  the  laws  of  most  civili- 
zed nations,  it  may  still  be  lawfully  carried  on  by  the  subjects  of 
those  nations  who  have  not  prohibited  it  by  municipal  acts  or  trea- 
ties. 

The  slave  trade  is  not  piracy,  unless  made  so  by  the  treaties  or  statutes 
of  the  nation  to  whom  the  party  belongs. 

The  right  of  visitation  and  search  does  not  exist  in  time  of  peace.  A 
vessel  engaged  in  the  slave  trade,  even  if  prohibited  by  the  laws  of 
the  country  to  which  it  belongs,  cannot,  for  that  cause  alone,  be 
seised  on  the  high  seas,  and  brought  in  for  adjudication,  in  time 
of  peace,  in  the  Courts  of  another  country.  But  if  the  laws  of 
that  other  country  be  violated,  or  the  proceeding  be  authorized  by 
treaty,  the  act  of  capture  is  not  in  that  case  unlawful. 

a  In  the  case  of  the  Bank  of  tke  United  States  v.  January j 
also  certified  from  the  Circuit  Court  of  Kentucky,  the  process  was 
a  capias f  to  which  the  acts  of  17899  and  1792,  extend  in  express 
terms*  This  Court,  therefore,  determined,  that  Congress  must  be 
understood  to  have  adopted  that  process  as  one  that  was  to  issue 
permanently  from  the  Courts  of  the  United  States,  whenever  it 
was  in  toe,  at  the  epoch  contemplated  by  those  acts,  as  a  State 
process.    A  certificate  was  directed  accordingly. 
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It  seemsy  that  in  case  of  such  a  seizure,  possessioQ  of  Africans  is  not      ]  825. 

a  sufficient  evidence  of  property,  and  that  the  onus  prohandi  is  v^^v^^^^ 

thrown  upon  tlie  claimant,  to  show  that  the  possession  was  lawfully  The  Antelope. 

acquired. 
Africans  who  are  first  captured  by  a  belligerent  privateer,  fitted  out  in 

violation  of  our  neutrality,  or  by  a  pirate,  and  then  recaptured  and 

brought  into  the  ports  of  the  United  States,  under  a  reasonable  su.s. 

picion  that  a  violation  of  the  Slave  Trade  Acts  was  intended,  are 

not  to  be  restored  without  full  proof  of  the  proprietary  inteiest ; 

for  in  such  a  case  the  capture  is  lawful. 
And  whether,  in  such  a  case,  restitution  ought  to  be  decreed  at  all, 

was  a  question  on  which  the  Court  was  equsUly  divided. 
Where  the  Court  is  equally  divided,  .the  decree  of  the  Court  below 

is  of  course  affirmed,  so  far  as  the  point  of  division  goes. 
Although  a  consul  may  claim  for  auhjecU  unknown  of  his  nation,  yet 

restitution  cannot  be  decreed  without  specific  proof  of  the  individual 

proprietary  interesL 

Appeal  from  the  Circuit  Court  of  Georgia. 

These  cases  were  allegations  filed  by  the  Vice- 
Consuls  of  Spain  and  Portugal,  claiming  certain 
Africans  as  the  property  of  subjects  of  their  na- 
tion. The  material  facts  were  as  follows :  A  pri^ 
vateer,  called  the  Colombia,  mailing  under  a  Vene- 
zuelean  commission,  entered  the  port  of  Baltimore 
in  the  year  1819 ;  clandestinely  shipped  a  crew 
of  thirty  or  forty  men ;  proceeded  to  sea,  an'd 
hoisted  the  Artegan  flag,  assuming  the  name  of 
the  Arraganta,  and  prosecuted  a  voyage  along 
the  coast  of  Africa  ;  her  officers  and  the  greater 
part  of  her  crew  being  citizens  of  the  United 
States.  Off  the  coast  of  Africa  she  captured  an 
American  vessel,  from  Bristol,  in  Rhode  Island, 
from  which  she  took  twenty-five  Africans ;  she 
captured  several  Portuguese  vessels,  from  which 
she  also  took  Africans ;  and  she  captured  a  Spa- 
nish vessel,  called  the  Antelope,  in  which  she 
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1825.     also  took  a  considerable   number  of  Africans* 

'^^^2nv^9.  ^^^  ^^^  vessels  then  sailed  in  company  to  the 
coast  of  Brazil,  where  the  Arraganta  was  wrecked, 
and  her  master,  Metcalf,  and  a  great  part  of  his 
crew,  made  prisoners ;  the  rest  of  the  crew,  with 
the  armament  of  the  Arraganta,  were  transferred 
to  the  Antelope,  which,  thus  armed,  assumed  the 
name  of  the  General  Ramirez,  under  the  com- 
mand of  John  Smith,  a  citizen  of  the  United 
States ;  and  on  board .  this  vessel  were  all  the 
Africans,  which  had  been  captured  by  the  priva- 
teer in  the  course  of  her  voyage.  This  vessel, 
thus  freighted,  was  found  hovering  near  the  coast 
of  the  United  States,  by  the  revenue  cutter, 
Dallas,  under  the  command  of  Captain  Jackson, 
and  finally  brought  into  the  port  of  Savannah  for 
adjudication.  The  Africans,  at  the  time  of  her 
.  capture,  amounted  to  upwards  of  two  hundred 
and  eighty.  On  their  arrival,  the  vessel,  and  the 
Africans,  were  libelled,  and  claimed  by  the  Por- 
tuguese and  Spanish  Vicc-Consuls  reciprocally. 
They  were  also  claimed  by  John  Smith,^as  cap- 
tured jure  belli.  They  were  claimed  by  the  Uni- 
ted States,  as  having  been  transported  from  fo- 
reign parts  by  American  citizens,  in  contraven- 
tion to  the  laws  of  the  United  States,  and  as  en- 
titled to  their  freedom  by  those  laws,  and  by  the 
law  of  nations.  Captain  Jackson,  the  master  of 
the  revenue  cutter,  filed  an  alternative  claim  for 
the  bounty  given  by  law,  if  the  Africans  should 
be  adjudged  to  the  United  States ;  or  to  salvage,  if 
the  whole  subject  should  be  adjudged  to  the  Por- 
titguese  and  Spanish  Consuls. 
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The  Court  dismissed  the  libel  and  claim  of    1825* 
Jo|p  Smith.     They  dismissed  the  claim  of  the  'i^]jf]J^J^U^ 
United  States,  except  as  to  that  portion  of  the 
Africans  which  had  been  taken  from  the  Ameri- 
can vessel.     The  residue  was  divided  between 
the  Spanish  and  Portuguese  claimants. 

No  evidence  was  offered  to  show  which  of  the 
Africans  were  taken  from  the  American  vessel, 
and  which  from  the  Spanish  and  Portuguese ; 
and  the  Court  below  decreed,  that,  as  about  one 
third  of  them  died,  the  loss  should  be  averaged 
among  these  three  different  classes  ;  and  that  six- 
teen should  be  designated,  by  lot,  from  the  whole 
number,  and  delivered  over  to  the  Marshal,  ac- 
cording to. the  law  of  the  United  States,  as  being 
the  fair  proportion  of  the  twenty-five,  proved  to 
have  been  taken  from  an  American  vessel. 

Feb.  S6/A, 

The  Attorney  Generalj  for  .the  appellants,  sta-  *8<*,a«rf 
ted,  that  the  cases  of  the  respective  allegations 
of  the  Spanish  and  Portuguese  Consuls,  upon 
which  distinct  appeals  had  been  taken,  which  had 
been  separately  docketed  in  this  Court,*  were 
so  blended  together,  that  it  was  thought  most 
proper  to  bring  on  the  hearing  in  both  cases  at 
the  same  time. 

Mr.  Chief  Justice  Marshall  stated,  that  the 
appellants,  in  the  argument  of  No.  12,  might 
refer  to  the  evidence  in  No.  13 ;  they  might  in- 
voke it  into  this  cause,  so  far  as  it  was  necessary 
for  their  purpose,  and  the  Court  would  take  no- 

«  The  Spanish  case  as  No.  12,  and  the  Portuj^uese  as  No.  1 3. 


70  CASES  IN  THE  SUPREME  COURT 

1825.    tice  of  the  facts  which  appeared  in  the  other 

^^J^^J^^^^^  transcript ;  but  that  the  two  causes  must  c(V{ie 

on  separately,  and  in  their  order.     But  it  has 

been  thought  most  expedient  to  report  the  two 

arguments  together. 

The  reasons  assigned  in  the  appellants'  case, 
for  reversing  the  decrees  of  the  Court  below, 
were  as  follows : 

Ist.  That  the  possession  of  these  Africans  by 
the  claimants,  before  the  capture  by  the  priva- 
teer, affords  no  presumption  that  they  were  their 
property;  that  they  must  show  a  law  entitling 
them  to  hold  them  as  property. 

2.  That  if  these  Africans  are  to  be  considered 
as  having  been  in  a  state  of  slavery,  when  in  the 
Spanish  and  Portuguese  vessels  from  which  they 
were  taken,  and  if  the  Court  shall  consider  it- 
self bound  to  restore  them  to  the  condition  from 
which  they  were  taken,  this  can  be  done  only  by 
placing  them  in  the  hands  of  those  who  shall 
prove  themselves  to  have  been  the  owners ;  and 
that  this  purpose  cannot  be  answered  by  resto- 
ring them  to  the  Consuls  of  Spain  and  Portugal. 

3.  That  if  some  of  these  Africans  were  the 
property  of  the  claimants,  yet  some  were  not ; 
and  failing  to  prove  which  were  theirs,  the  de- 
cree is  erroneous,  in  determining  by  lot,  a  matter 
which  the  claimants  were  bound  to  establish  by 
proof. 

Mr.  Kejff  for  the  appellants,  argued,  that  the 
facts  of  the  case  presented  the  question  to  be 
considered  in  a  point  of  view,  peculiarly  favoura- 
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ble  to  the  appellants.  A  piratical  vessel  was  1825. 
found  hovering  near  our  coast,  apparently  medi-  ^^^^^au^ 
tating  a  violation  of  our  laws.  It  was  brought, 
with  the  persons  on  board,  into  the  custody  of 
the  Court,  by  an  act  of  seizure,  not  only  lawful,  but 
meritorious  towards  the  claimants,  since  it  rescu- 
ed what  they  claim  as  their  property,  from  the  grasp 
of  pirates.  If  the  claimants  had  not  interposed, 
the  course  of  the  Court  would  have  been  obvious. 
The  illegal  and  piratical  capture  by  our  citizens, 
gave  them  no  rights ;  and  even  if  it  did,  they  in- 
stantly forfeited  them  under  our  laws,  which  they 
intended  to  violate.  But  the  claimants  demand 
restitution  of  the  Africans  found  on  board  this 
vessel,  alleging  them  to  be  their  property,  law- 
fully acquired  on  the  coast  of  Africa,  and  pirati- 
cally taken  from  them  by  the  Arraganta.  This 
demand  is  reaiated  by  the  government  of  the 
United  States,  upon  the  ground  that  the  persons 
in  question  are  not  by  our  laws  to  be  considered 
as  slaves,  but  as  freemen.  These  laws  the 
Court  must  administer,  and  not  the  laws  of  Spain. 
Our  national  policy,  perhaps  our  safety,  requires^ 
that  there  should  be  no  increase  of  this  species 
of  population  within  our  territory.  The  acts  of 
Congress  provide  that,  however  brought  here, 
they  shall  be  set  free,  and  sent  back  to  their  own 
native  country.  The  Spanish  and  Portuguese 
claimants  demand  them  as  their  property.  We 
repel  the  claim,  by  asserting  their  right  to  liberty. 
The  demand  of  restitution  is  inconsistent  with 
our  policy,  as  declared  in  our  statutes  and  other 
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1825.  public  acts."  These  declarations  gave  fair  warn- 
.^Ij^^j*^^^  ingto  those  engaged  in  the  slave  trade,  that  though 
we  did  not  intend  to  interfere  with  them  on  the 
high  seas,  yet,  if  their  victims  should  come  within, 
the  reach  of  our  laws,  we  should  protect  them. 
These  acts  constitute  a  solemn  pledge  to  all  na- 
tions interested  in  the  suppression  of  this  inhu- 
man traffic,  and  to  Africa  herself,  that  if  the  ob- 
jects of  it  should  seek  our  protection,  where  they 
may  lawfully  receive  it,  within  our  territorial  ju- 
risdiction, and  at  the  feet  of  our  tribunals  of 
justice,  they  should  be  entitled  to  that  protection. 
Therefore,  admitting  the  facts  as  alleged  by  the 
claimants,  what  they  claim  as  justice  in  a  matter 
of  property,  cannot  be  done  to  them,  without  dis- 
regarding our  own  policy,  endangering  our  own 
safety,  infringing  our  own  laws,  and  violating  the 
plighted  faith  of  the  country. 

But  supposing  they  have  a  right  to  insist  on 
restitution  of  their  property,  what  proof  ought 
to  be  required,  and  what  proof  do  they  give,  of 
their  proprietary  interest  ?  It  is  material,  also, 
here  to  consider,  that  those  human  beings,  who 
arc  claimed  as  property,  come  into  the  jurisdic- 
tion of  the  Court,  not  by  any  wrongful  act  of 
ours,  but  lawfully,  providentially  ;  and  are  to  be 
treated  just  as  if  they  were  thrown  upon  our  shore 
by  a  storm.  The  Spanish  owners  show,  as  proof 
of  property,  their  previous  possession ;  and  the 
possessor  of  goods,  it  is  said,  is  to  be  presumed 
the  lawful  owner.  This  is  true  as  to  goodsj  be- 
cause they  have  universally  and  necessarily  an 

a  Vide  Jippendix,  Note  I.  (A.) 
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owner.     But   these   are  men^  of  whom   it  can-     1825. 
not  be  affirmed,  that  they  have  universally  and  J^^^^^*^ 

-^  -^  The  Anlelppe. 

necessarily  an  owner,  in  some  particular  and 
excepted  cases,  depending  upon  the  local  law 
and  usage,  they  may  be  the  subjects  of  property 
and  ownership ;  but  by  the  law  of  nature  all 
men  are  free.  The  presumption  that  even  black 
men  and  Africans  are  slaves,  is  not  a  universcd 
presumption.  It  would  be  manifestly  unjust,  to 
throw  the  onus  probandi  upon  them  to  prove 
their  birthright.  Whatever  may  have  once  been 
the  condition  of  Africa,  and  of  the  African  slave 
trade,  the  authentic  information  on  this  subject 
will  show,  that  it  is  now  impossible  to  determine, 
by  the  fact  of  possession,  whether  the  party  has 
been  lawfully  acquired  or  not.  There  must  be  . 
an  overwhelming  probability  of  the  lawfulness  of 
such  acquisition,  to  raise  such  a  presumption. 
This  is  instanced  by  the  different  presumptions 
allowed  in  different  parts  of  our  own  country,  in 
respect  to  this  description  of  persons.  In  the 
southern  States,  there  is  the  highest  degree  of 
probability,  from  universal  practice  and  well 
known  law,  that  such  persons  are  slaves.  But 
in  the  northern  States,  the  probability  is  just 
the  contrary,  and  the  presumption  is  reversed. 
And  in  the  present  state  of  the  slave  trade, 
Africans,  in  a  slave  ship  on  the  high  seas, 
are  in  no  such  circumstances  as  to  raise  a 
presumption  that  they  are  lawfully  held  in  slave- 
ry. For  if  there  be  a  permitted  slave  trade, 
there  is  also  a  prohibited  slave  trade ;  and  the 
prohibition  is  much  more  extensive  than  the  per- 
Ybj..  %.  10 
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1825.    mission.     The    claimants   must,   consequently, 
.JlJ^J^J^JJ^  show  something  more  than   mere    possession. 
They  must  show  a  law,  making  such  persons 
property,  and  that  they  acquired  them  under  such 
law.     In  order  to  maintain  their  title,  they  show 
the  municipal  law  of  Spain ;   but  the  operation 
of  that  law  can  only  extend  throughout  the  terri- 
tory of  Spain,  and  to  Spanish  vessels  on  the  high 
seas.     These  persons  are  now  within  the  juris- 
diction  of  our   conflicting  law ;    and  they   are 
brought  here  without  any  violation  of  the  sove- 
reign rights  of  Spain.     Our  own  law,  which  is 
in  force  here,  must  prevail  over  the  law  of  Spain, 
which  cannot  have  an  extra-territorial  operation. 
There  is  no  reason  of  comity,  or  policy,  or  jus- 
•  tice,  which  requires  us  to  give  effect  to  a  foreign 
law  conflicting  with  our  own  law  on  the  same 
subject.  Besides,  the  Spanish  law  is  not  only  con- 
trary to  ours,  but  is  inconsistent  with  the  law  of 
nature,  which  is  a  sufficient  reason  for  maintain- 
ing the   supremacy  of  our  own   code.     If  this 
municipal  law  of  Spain  were  allowed  to  prevail 
against  our  law,  in  our  own  territory,  and  before 
our  own  Courts,  the  same  effect  must  be  given 
to  the  law  of  every  other  country,  under  the  same 
circumstances.      If,  instead  of   these  Africans, 
there  had  been  taken  by  the  same  illegal  capture, 
Spanish  slaves,  from  an  Algerine  corsair,  and 
afterwards  brought  in  the  same  manner  into  our 
ports,  they  might,  upon  the  same  principle,  be 
reclaimed  by  the  representative  of  Algiers,  who 
could  easily  show,  that,  by  the  law  prevailing 
among  the  Barbary  states,  they  were  slaves. 
The  municipal  law  of  Spain,  then,  is  insuffi- 
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cient  to  maintain  the  title  set  up  by  the  claim*  1825. 
ants.  They  are  driven  to  the  necessity  of  in-  xh^^td^ 
yoking  the  aid  of  the  law  of  nations,  as  sanction- 
ing their  asserted  right  to  property  in  these  hu- 
man beings.  But  if  the  law  of  nations  is  silent 
upon  this  subject ;  if  it  neither  sanctions  nor 
forbids  the  traffic  in  African  slaves ;  if  it  is  mu- 
nicipal law  alone  which  determines  in  what  man- 
ner private  property  is  acquired  and  lost,  then 
the  claimants  have  no  law  to  stand  upon  in  as- 
serting their  claim.  Supposing,  Jbowever,  this 
idea  not  to  be  correct,  it  is  incumbent  on  the 
claimants  to  show,  positively,  that  the  slave  trade» 
as  now  practised,  has  the  sanction  of  the  law  of 
nations,  as  now  understood  by  the  civilized  and 
Christian  nations  of  the  world.  That  it  once 
had  that  sanction,  may,  perhaps,  be  admitted ; 
but,  it  muBt  also  be  admitted,  that  there  was 
once  a  time  when  it  had  not  that  sanction.  The 
permission  bv  gan  by  general  assent  and  usage. 
The  King  of  Spain,  in  the  preamble  to  his  ecUct 
of  1817,  admits  that  it  was  incorporated  into  the 
code  of  nations  as  em  exception  to  the  general 
principles  on  which  that  code  is  founded.*  When 
the  practice  was  adopted  by  the  general^  not 
univeriol  asHnty  of  civilized  nations,  it  became 
a  part  of  the  law  of  nations.  In  the  same  man- 
ner, a  general,  and  not  a  tmvcersal,  denunciation 
of  the  practice,  is  sufficient  to  make  it  cease  to 
be  a  part  of  the  law  of  nations.  In  the  great 
moral  and  legal  revolution  which  is  now  going 
on   in    the   world    respecting    this   trade,   the 

a  FMfe4t»pfiu2ir,NoteL(B.)p.  8S. 
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1825.  time  must  come  when  it  will  cease  to  have 
,J:j^]^J^  a  legal  existence  by  the  universal  concur- 
rence of  nations.  In  the  mean  time,  the  ques- 
tion must  be  discussed,  as  it  arises  under  various 
circumstances,  until  we  reach  the  desired  period, 
when  the  universal  sentiment  of  the  wise  and 
the  good  shall  become  the  rule  of  conduct  s€mc- 
tioned  by  authority  capable  of  enforcing  it.  All 
the  modifications  and  improvements  in  the  mo- 
dern law  of  nations  have  been  gradually  intro- 
duced. The  writers  upon  that  law  explain  the 
manner  in  which  these  changes  have  been  made 
and  sanctioned."  The  documents  to  be  laid  be- 
fore the  Court  will  show  the  present  state  of  the 
world's  opinion  and  practice  upon  this  subject, 
and  will  prove  that  the  time  is  at  hand,  if  it  has 
not  already  arrived,  when  the  slave  trade  is  not 
only  forbidden  by  the  concurrent  voice  of  most 
nations,  but  is  denounced  and  punished  as  a 
crime  of  the  deepest  die.  This  is  shown  by  the 
declarations  contained  in  the  treaties  of  Paris 
and  Ghent ;  by  the  acts  and  conferences  at  the 
Congresses  of  Vienna,  London,  and  Aix  la  Cha- 
pelle;  by  the  treaties  between  Great  Britain, 
and  Spain,  and  Portugal ;  by  the  negotiations 
between  the  United  States  and  Great  Britain ; 
and  by  the  reports  of  the  committees  of  the  House 
of  Commons,  and  the  House  of  Representatives 
in  Congress.  We  contend,  then,  that  whatever 
was  once  the  fact,  this  trade  is  now  condemned 
by  the  general  consent  of  nations,  who  have  pub- 

a  Vattd,  Droit  des  Gens^  Chap.  Prelim.  §  25—27.  56.  liv. 
1.  dr.  23.  ^  293.    Burlam.  165.     Martens,  1. 9.  §  5.  L  il.  §  1. 
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licly  and  solemnly  declared  it  to  be  unjust,  inhu-  1825. 
man,  and  illegal.  We  insist,  that  absolute  una-  .^IIJ^Jl^^IJj^. 
nimity  on  this  subject  is  unnecessary  ;  that,  as  it 
was  introduced,  so  it  may  be  abolished,  by  gene- 
ral concurrence.  This  general  concurrence  may 
not  authorize  a  Court  of  justice  to  pronounce  it 
a  crime  against  all  nations,  so  as  to  make  it  the 
duty  of  all  to  seek  out  and  punish  offenders,  as 
in  the  case  of  piracy.  No  decision  has  yet  gone 
that  length,  nor  is  it  necessary  in  this  case  to 
contend  for  such  a  principle.  But  in  a  case 
where  the  Africans  are  lawfully  brought  before 
a  Court  of  the  law  of  nations,  and  are  claimed 
as  property,  by  those  who  must  be  considered  as 
actors  in  the  cause,  and  who  must,  consequently, 
prove  their  title  as  alleged;  the  fair  abstract 
question  arises,  and  their  claim  may  well  be  re- 
pudiated as  founded  in  injustice  and  illegality. 

The  learned  counsel  here  commented  upon  the 
different  cases  in  England  and  this  country,  with 
the  view  of  reconciling  them,  and  showing  that 
they  were  all  consistent  with  the  principle  he 
maintained.  In  the  cases  of  the  Amedie,*  the 
Fortv/na,^  and  the  Donna  Mananna^  the  ship 
and  persons  on  board  were  lawfully  brought  into 
the  custody  of  the  Court,  either  as  being  captu- 
red ^re  hdl%  or  taken  under  circumstances  which 
warranted  a  seizure  as  for  a  municipal  offence. 
The  claims  were  accordingly  rejected,  upon  the 
ground  of  the  unlawfulness  of  the  trade.  In  the 
subsequent  cases  of  the  Louis^*  and  of  Madrazo 

a  ActmU  Rep.  240.      b  1  Dodson^g  Rep.  81.      c  Id.  91. 
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1825.  V.  WiUeSj''  the  original  seizure  was  held  to  be 
,jJ!jj^][^|J^  unjustifiable,  and  consequently  restitution  was 
decreed.  But  none  of  the  important  principles 
settled  in  the  other  cases,  are  overruled  in  these 
cases,  which  turn  exclusively  upon  the  point,  that 
the  wrong  first  done  in  the  unlawful  seizure  must 
be  redressed.  In  the  case  of  La  Jewne  Eugenie,^ 
the  claim  of  a  French  subject  was  rejected,  as  being 
founded  in  a  breach  of  the  municipal  law  of  his 
own  country,  and  the  subject  matter  in  contro* 
versy  was  delivered  up,,  with  the  consent  of  the 
executive  government  of  this  country,  to  the  sove- 
reign of  France,  to  be  dealt  with  as  he  should 
think  fit.  All  these  latter  cases  show,  that  where 
the  Court  has  rightfully  obtained  possession  of 
human  beings,  who  are  claimed  as  slaves,  it  will 
not  restore  them  to  their  alleged  proprietors,  al- 
though it  may  not  go  so  far  as  to  punish  those  who 
are  engaged  in  the  trade,  by  the  confiscation  of 
the  vehicle  in  which  it  is  carried  on. 

But  another  view  may  be  taken  of  this  sub- 
ject. The  King  of  Spain,  in  his  edict  of  1817, 
(before  referred  to,)  informs  us,  that  the  slave 
trade  originated  in  motives  of  humanity,  and  was 
intended  to  avoid  the  greater  evils  growing  out  of 
the  barbarous  state  of  the  African  continent. 
Suppose  this  to  be  a  just  representation,  and  that 
the  trade  formerly  consisted  merely  in  the  trans- 
portation of  persons  who  were  slaves  in  Africa,  to 
be  slaves  elsewhere ;  it  is  at  last  discovered,  by  the 

a  S  BamweU  and  Aid.  353.  The  several  cases  cited,  will  be 
found  in  the  Appendix  to  the  present  volume  of  these  Reports,  (G.) 
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evidence  taken  before  the  British  House  of  Com*  1825. 
mens  in  1790,  by  the  investigations  of  the  A^fri- ,^!jJ^]JJ^JJJ^ 
can  Institution,  and  by  the  reports  of  the  Bri- 
tish and  American  naval  officers,  to  have  entirely 
changed  its  character.  Slaves  are  no  longer  ac- 
quired merely  by  capture  in  war,  or  by  trade ; 
but  free  persons  are  seized  and  carried  off  by  the 
traders  and  their  agents.  Wars  are  instigated 
by  them,  for  the  mere  purpose  of  making  slaves. 
The  persons  thus  enslaved  are  clandestinely 
brought  away,  under  circumstances  of  extreme 
cruelty,  aggravated  by  the  necessity  of  conceal- 
ment, and  smuggled  into  every .  country  where 
the  cupidity  of  avarice  creates  a  demand  for 
these  unhappy  victims.  May  it  not  be  asked,  is 
this  trade  ?  Is  it  lawful  ?  Has  it  not  so  changed 
its  nature  as  to  have  become  prohibited  ? 

Again :  supposing  the  slave  trade  not  yet  to 
have  become  generally  illegal ;  still  it  has  be- 
come so  to  the  subjects  of  those  countries  who 
have  issued  declarations  against  the  trade.  To 
such  the  OTgumenttmi  ad  hondnem  may  be  fairly 
applied,  as  Sir  W.  Scott  says  in  the  Louis.  Spain 
and  Portugal  are  among  the  countries  who  have  « 
issued  the  most  formal  declarations  against  this 
trade,  although  they  have  not  yet  taken  the  moeit 
effectual  measures  to  suppress  it.  By  the  trea- 
ties between  these  powers  and  Great  Britain, 
they  have  stipulated  the  entire  abolition  of  the 
slave  trade  north  of  the  equator.  But  their  au- 
thentic declarations  pronounce  it  to  be  unlawful 
and  inhuman,  wherever  carried  on  ;  and  the  per- 
mission to  continue  it  south  of  the  line  can  onlv 
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1825«  affect  them,  and  their  subjects,  and  the  powers 
.^jj^J^^J^  with  whom  they  have  made  such  treaties.  Their 
subjects  cannot  avail  themselves  of  the  permis- 
sion, so  far  as  other  nations  are  concerned. 
Those  nations  have  a  right  to  look  to  the  decla- 
rations as  authentic  evidence  of  the  understand- 
ing of  the  Spanish  and  Portuguese  governments, 
as  to  the  law  of  nations. 

But  suppose  they  can  avail  themselves  of  the 
permission  to  trade  in  slaves  within  the  limits 
prescribed  by  the  treaties.  The  ontM  probandi 
is  thrown  upon  them  to  bring  themselves  within 
those  limits.  This  they  have  failed  to  do  by  sa- 
tisfactory evidence. 

And  even  if  the  law  was  in  their  favour,  and 
they  had  shown  the  trade  in  which  they  were  en- 
gaged to  be  within  the  limits  permitted  by  the 
treaties,  such  a  general  claim  could  not  be  given 
in  by  the  Consuls  of  Spain  and  Portugal  for  their 
fellow  subjects.  The  Court  has  a  right  to  the 
oath  of  the  individual  owners,  as  to  their  proprie- 
tary interest,  and  to  explain  the  other  circum- 
stances of  the  case.  As  to  the  Portuguese  claim, 
the  owners  are  still  unknown,  and  it  is  impossi- 
ble that  restitution  can  be  made  to  the  Consul,  or 
even  to  his  government,  merely  upon  evidence 
that  the  Africans  were  taken  from  a  vessel  sail- 
ing under  the  Portuguese  flag  and  papers,  with- 
out any  specific  proof  of  the  individual  proprie- 
tary interest- 
Lastly  :  if  «ome  of  these  Africans  were  the 
property  of  the  claimants,  some  were  not ;  and, 
failing  to  identify  tlieir  own,  they  are  not  entitled 
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to    reatitution  of  any  as  Blaves,  since  among    1825. 
them  may  be  included  some  who  axe  entitled  to  Ji^T^^^^ 

•f  The  Ajitelop«. 

their  freedom.  The  proof,  by  lot,  which  was 
substituted  by  the  Court  below  for  ordinary  legal 
proof,  is  not  satisfactory,  especially  where  a  claim 
to  freedom  conflicts  with  a  claim  to  property. 

Mr.  Berrienj  for  the  respondents,  stated,  that 
m  reference  to  the  transcript  would  show,  that  of 
all  the  parties  to  this  cause  in  the  Court  below, 
die  United  States,  and  the  Spanish  and  Portu* 
guese  Vice-Consuls,  are  alone  before  this 
Court;  and  that  the  United  States,  acquies- 
cing in  all  the  residue  of  the  decree,  have  appealed 
from  only  so  much  as  directs  restitution  to  the 
Spanish  and  Portuguese  Vice-Consuls. 

The  allowance  of  these  claims  is  resisted  on 
various  grounds. 

One  prominent  proposition  pervades  the  whole 
ef  the  oppoBil^  argument.  Unless  we  can  meet 
and  resist  it^  we  must  subiait  to  be  its  victims. 
It  asserts,  that  the  United  States  have  acquired 
the  possession  of  these  negroes  lawfully,  without 
wrong ;  that  with  the  possession  so  acquired, 
tliey  have  incurred  the  obligation  to  protect  them  ; 
that  all  presumptions  are  in  favorem  Ubertatis  ; 
and,  whatever  the  laws  of  other  countries  may 
tolerate  or  ordain,  having  ourselves  declared  the 
slave  trade  to  be  contrary  to  the  principles  of  hu- 
manity sad  justice,  we  are  bound, jprtma/ooe, 
to  hold  that  there  can  be  no  property  in  a  human 
being. 

Vol.  X.  1 1 
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1B25.         This  proposition  suggests  the  following  inqui- 

1.  Was  the  possession  lawfully  acquired? 

2.  If  sOy  does  the  right  which  is  asserted  ne- 
cessarily follow  ? 

3-  With  a  view  to  their  own  peculiar  condi- 
tion,  can  the  United  States  exercise  such  a 
power  ? 

1.  The  lawfulness  of  the  possession  will  be 
determined  by  considering  the  capacity  of  the 
seizing  officer  to  make  the  seizure,  in  connexion 
with  the  liability  of  the  thing  seized. 

The  seizure  was  made  by  John  Jackson,  com- 
mander of  the  revenue  cutter  Dallas,  belonging 
to  the  District  of  Georgia ;  and  was  made  off  the 
coast  of  Florida,  while  that  was  yet  a  province 
of  Spain.  The  right  of  Captain  Jackson  must 
have  resulted  from  the  authority  given  by  his 
commission,  and  the  laws  of  the  United  States." 

It  did  not  result  from  the  act  of  1799,  provi- 
ding for  the  establishment  of  reventie  cutters ; 
for  this  only  authorizes  them  to  board  vessels  on 
the  coasts  of  their  respective  Districts,  or  within 
four  leagues  thereof;  nor  from  the  acts  forbid- 
ding the  slave  trade,  for  these  are  directed  only 
against  vessels  of  the  United  States,  or  foreign 
vessels  intending  to  violate  our  laws  by  introducing 
negroes  into  the  United  States.  The  President 
is,  indeed,  authorized  to  employ  the  armed  ves- 
sels of  the  United  States,  to  cruise  on  the  coasts 
of  the  United  States,  or  territories  thereof,  or  of 

a  The  Louis,  2  Dodsotvs  Rep.  238. 
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Africa,    or  elsewhere,  and  to  instruct  them  to     ]825. 
bring  in  all  vessels  found   contravening   those  .^Ijj^^^^^J^ 
acts.     But   the  laws  of  the  United  States  can 
operate  only  on  American  vessels,  on  American 
citizens  on  board  of  foreign  vessels,  or  on  such 
vessels  within  the  limits  and  jurisdiction  of  the 
United  States.     Besides,  it  is  not  pretended,  that 
the  revenue  cutter  Dallas  had  been  selected  as  a 
cruising  vessel  under  these  acts,  or  that  X>aptain 
Jackson  had  received  any  instructions  from  the 
President  of  the  United  States.     Neither  can  the 
seizor  derive  any  aid  from  the  acts  to  preserve 
the  neutral  relations  of  the  United  States ;  for 
although  the  Courts  of  the  United  States  will  re- 
store property  taken  in  violation  of  these  acts, 
when  it  is  found  within  their  jurisdiction,  yet  they 
do  not  authorize  the  cruisers  of  the  United  States 
to  rove  the  ocean  in  search  of  objects  on  which 
that  jurisdiction  may  be  exercised. 

So  far,  then,  as  it  depends  on  the  official  cha- 
racter of  the  seizor,  the  act  was  lawless. 

The  thing  seized  was  a  Spanish  vessel,  in  the 
possession  of  persons,  some  of  whom  were  Ame- 
rican citizens,  who  had  captured  it  jure  beUiy 
under  the  flag  of  Artegas,  or  of  Venezuela,  and 
in  a  vessel  which  had  been  fitted  out,  or  whose 
armament  had  been  increased,  in  the  United 
States. 

The  right  to  seize  for  a  violation  of  the  acts 
to  preserve .  thfe  neutral  relations  of  the  United 
States,  has  been  already  spoken  of;  but  the  ad- 
verse argument  considers  these  captors  aspirates^ 
and  asserts  the  right  of  every  iTidividual  to  war 
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1825.     against  them  as  enemies  of  the  human  race. 
Ji^rX*^  The  answer  is, 

The  Antelope.  ' 

(1.)  The  seizure  by  Captain  Jackson  was  not 
made  on  that  ground.  The  libel  alleges  the 
seizure  to  have  been  made  for  a  violation  of  the 
act  of  1818)  prohibiting  the  slave  trade. 

(2.)  The  Courts  of  the  United  States  have  de- 
clined to  decide,  that  such  an  act  Would  amount 
to  piracy. 

(3.)  To  put  himself  in  a  situation  to  make  this 
seizure,  Captain  Jackson  abandoned  the  duty  en- 
joined upon  him  by  his  commission,  and  the  laws 
of  the  United  States,  by  leaving  the  limits  in- 
trusted to  his  vigilance.  If  he  had  lost  his  ves- 
sel, could  he  have  justified  himself  before  a 
Court  Martial  ? 

(4.)  But  if  these  men  were  pirates,  and  lawfully 
brought  in,  then  the  Spanish  property  was,  from 
the  moment  of  its  introduction,  under  the  protec- 
tion of  the  ninth  article  of  the  treaty  of  San  Lo- 
renzo el  Real. 

Neither  have  the  United  States  acquired  any 
rights  to  enforce  against  these  foreigners  their 
own  speculative  notions  on  this  subject,  in  con- 
sequence of  their  being  actors.  All  parties  are 
actors  in  a  Court  of  admiralty,  and  these  parties 
only  became  so  after  their  property  had  been 
taken  into  the  custody  of  the  Marshal,  and  at 
the  suit  of  the  United  States.  But  they  were 
entitled,  under  the  treaty,  to  have '  restitution  of 
their  property,  without  being  put  to  other  proof, 
than  that  it  was  found  in  their  possession. 

2.  If  the  possession  had  been  lawfully  acqui- 
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red,  could  the  Court  refuse  restitution  on  the    1825. 

ground  suggested  ?  ^l^ilTIlS 

The  great  case  on  this  subject,  is  that  of  the 
Louii ;"  our  adversaries  agree  to  refer  the  ques- 
tion to  its  decision. 

It  is  a  singular  mistake,  to  suppose  that  Sir  W. 
Scott  directed  restitution  solely  on  the  ground  of 
the  unlawfulness  of  the  seizure ;  and  thence  to 
infer,  that  if  the  seizure  had  been  lawful,  he 
would  have  condemned.  On  the  contrary,  ad- 
mitting the  lawfulness  of  the  seizure,  he  decides 
expressly  that  restitution  must  notwithstanding 
be  awarded. 

3.  With  a  view  to  their  own  peculiar  situation, 
could  the  United  States  maintain  the  doctrines 
contended  for  ?  It  is  said,  that,  having  promul- 
gated our  policy  in  relation  to  this  subject,  we 
have  thereby  given  a  warning  to  slave  traders, 
which  they  are  bound  to  respect ; — a,  pledge  to  the 
rest  of  the  world  which  we  are  bound  to  redeem. 
But  what  is  this  policy,  which  we  have  thus  noti- 
fied to  the  world  P  It  is  to  be  found  in  our  laws,  in- 
hibiting the  slave  trade.  The  penalties  of  these 
ire  denounced  against  our  own  vessels,  and  our 
own  citizens,  who  shall  engage  in  this  traffic  any 
where ;  and  against  foreigners  and  their  vessels, 
who  pursue  it  for  the  purpose  of  introducing  ne- 
groes into  the  United  States.  There  is  no  warn- 
ing to  the  subjects  of  Spain  and  Portugal,  quietly 
pursuing  this  traffic  under  the  sanction  of  their 
own  laws. 

a    2  DodMonU  Rep.  243.  249.  264. 
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1825*  The  notion  of  the  pledge  is  equally  yisionary. 
^^'1^^^^  I  find  it  difficult  to  form  a  conception  of  a  pledge, 
which  the  party  making  it  can  at  any  time  ca- 
priciously recall ;  and  yet  no  one  doubts  that  an 
act  of  the  American  Congress  can,  at  at  any  mo- 
ment, throw  open  the  slave  trade.  . 

These  considerations  apart,  would  it  become 
the  United  States  to  assume  to  themselves  the 
character  of  censors  of  the  morals  of  the  world 
on  this  subject  ? — to  realize  the  lofty  conception 
of  the  adverse  counsel,  and  consider  themselves 
as  the  ministers  of  heaven,  called  to  wipe  out 
from  among  the  nations  the  stain  of  this  iniqui- 
ty ?     Might  not  the  foreign  claimant  thus  rebuke 
them,  in  the   strong   language  of  truth  ?     For 
more  than  thirty  years  you  were  slave  traders ; 
you   are   still  extensively  slave  owners.     If  the 
slave    trade  be  robbery,  you  were  robbers,  and 
are  yet  clinging  to  your  plunder.    For  more  than 
twenty  years  this  traffic  was  protected  by  your 
constitution,  exempted  from  the  whole  force  of 
your  legislative  power ;  its  fruits  yet  lay  at  the 
foundation  of  that  compact.     The  principle  by 
which  you  continue  to  enjoy  them,  is  protected 
by  that  constitution,  forms  a  basis  for  your  repre- 
sentatives, is  infused  into  your  laws,  and  mingles 
itself  with  all  the  sources  of  authority.     Relieve 
yourselves  from  these  absurdities,  before  you  as- 
sume the  right  of  sitting  in  judgment  on  the  mo- 
rality of  other  nations.     But  this  you  cannot  do. 
Paradoxical  as  it  may  appear,  they  constitute  the 
very  bond  of  your  union.     The  shield  of  your 
constitution  protects  them  from  your  touch. 
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We  have  no  pretence,  then,  to  enforce  against     1825. 
others  our    own  peculiar  notions  of   morality.  -^^^^^^^ 
The  standard  of  morality,  by  which  Courts  of 
justice  must  be  guided,  is  that  which  the  law  pre- 
scribes." 

The  learned  counsel  here  proceeded  to  exa- 
mine the  evidence  of  proprietary  interest,  and  in- 
sisted that  (besides  the  other  testimony)  the  offi- 
cial interposition  of  the  Portuguese  government 
supplied  the  place  of  proof  of  individual  interest, 
and  established  the  legality  of  the  traffic* 

The  objection  to  the  decree  of  the  Circuit 
Court,  on  the  ground  that  the  distribution  of 
the  negroes  was  directed  to  be  made  by  lot,  was 
answered  by  the  following  considerations ; 

1.  It  appearing  that  the  negroes  found  on 
board  the  Antelope  consisted  of  three  distinct 
parcels,  taken  from  American,  Spanish,  and  Por- 
tuguese vessels,  the  obligation  to  protect  the  for- 
mer, was  equal  to,  and  not  greater  than,  that 
which  required  the  restoration  of  the  latter.  The 
capture  by  Smith  being  considered,  as  in  the 
argument  of  our  adversaries  it  is  considered,  as 
piraticalf  the  right  of  the  Spanish  claimant  to 
restoration  under  the  treaty,  was  the  primary 
right,  as  founded  on  the  treaty,  which  is  the  «w- 
preme  law;  and  in  the  fair  construction  of  that 
treaty,  it  extended  to  every  thing  found  on  board 
the  Spanish  vessel.  Then  the  proof  which  should 
diminish  that  right,  was  to  be  furnished  by  those 
who  sought  to  diminish  it. 

a  The  Louis,  2  Dodson^s  Rep.  249. 

h  The  Bello  Corrunes,  6  Wheat.  Rep.  152. 
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1825.        ^«   I^  being  ascertained  that  these  negroes 
v^^v*^  were  property ^  they  were  liable  to  distribution  as 
°**  **^*  other  property ;  and,  notwithstanding  the  asser- 
tion to  the  contrary,  the  lot  is  often  and  legally 
resorted  to,  to  sepsu'ate  undivided  interests* 

3.  As  between  the  Spanish  and  Portuguese 
claimants,  no  question  on  this  point  can  arise 
here,  because  they  have  not  appealed. 

4.  The  United  States  cannot  question  this  part 
of  the  decree,  because  they  have  not  only  not 
appealed  from  it,  but  have  actually  proceeded  to 
enforce  it  ex  parte,  and  have  received  restitution 
by  lot  of  the  negroes  taken  from  the  American 
vessel. 

The  United  States  have,  then,  derived  no  right 
to  refuse  restitution,  from  the  manner  in  which 
they  have  acquired  possession. 

They  are  not  entitled,  by  law,  or  the  stipula- 
tions of  treaty,  to  apply  their  speculative  notions 
of  morality  to  the  subjects  of  Spain  and  Por- 
tugal. 

They  have  ill-grounded  pretensions  in  refer- 
ence to  this  ill-fated  subject,  te  set  themselves 
up  as  the  moral  censors  of  the  civilized  world. 
Here  is  evidence  of  a  proprietsu'y  interest  to  sa- 
tisfy the  mind  beyond  a  reasonable  doubt,  and  it 
is  wholly  uncontradicted ;  and  the  passport  of 
the  King  of  Spain,  and  the  interposition  of  the 
government  of  Portugal,  show,  if  there  be  any 
necessity  for  it,  the  legality  of  the  traffic^  as  to 
their  respective  subjects. 

On  what  ground,  then,  is  restitution  refused  r 
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It  is  said,  the  slave  trade  is  unlawful,  contrary     1825. 
to  the  principles  of  justice  and  humanity;  and  ,j;]J^][^jJ]^ 
that  no  right  can  be  derived  from  so  nefarious  a 
traffic. 

Our  inquiry  is,  by  what  law,  which  this  Court 
is  competent  to  enforce,  is  it  inhibited  ? 

1.  Is  it  contrary  to  the  law  of  nations  ? 

2.  Is  it  contrary  to  the  laws  of  the  sovereigns 
of  the  claimants ;  and  can  this  Court  refuse  resti- 
tution for  that  cause  ? 

3.  Is  it  contrary  to  the  laws  of  the  United 
States ;  and  can  those  laws  be  enforced  against 
these  claimants  ? 

1.  What  is  the  slave  trade,  considered  as  a  sub- 
ject on  which  the  law  of  nations  can  operate. 
Slavery  exists,  and  has  from  all  time  existed,  in 
Africa,  and  in  many  other  countries.  Where  it 
exists,  there  wiJJ,  of  course,  be  an  interior  traffic 
in  slaves,  which  the  law  of  nations  cannot  touch. 
It  is  only  on  the  transportation  of  negroes  be- 
tween two  countries  mutually  tolerating  slavery, 
that  this  operation  is  contended  for.  But  this 
transportation  is  but  an  incident  to  the  original 
sin  of  slavery.  If  humanity  nerves  the  arm  of 
the  law,  why  is  its  force  spent  on  the  incident  P 
Why  is  it  powerless  in  relation  to  the  principal 

wrong  ? 

If  the  traffic  in  slaves  be  considered  as  in- 
creasing the  number  of  victims,  by  affording  a 
market  for  them,  what  is  it  then  but  an  aggression 
by  the  subjects  of  one  nation  on  the  rights  of 
another  ?    If  the  nation  forbids  it,  the  offender 

is  punished  by  the  municipal  law ;  if  the  nation 
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1825.    permits  it,  she  herself  becomes  the  aggressor. 
.!:'^^^^^^  In  either  case,  how  does  it  concern  other  na- 

The  Antelope.    . 

tions  r 

The  law  of  nations  may  be  defined  to  be  a  col* 
lection  of  rules  deduced  from  natural  reason,  as 
that  is  interpreted  by  those  who  adopt  them,  and 
resting  in  usage,  or  established  by  compact,  for 
regulating  the  intercourse  of  nations  with  each 
other. 

Rights  and  obligations  are  interior  between 
sovereign  and  people,  and  are  regulated  by  the 
municipal  law ;  or  exterior,  between  nations 
considered  as  moral  persons ;  and  these  are  regu- 
lated by  the  law  of  nations. 

Now  the  slave  trade  is  not  contrary  to  the  na- 
tural law  of  nations,  because,  until  recently,  it 
was  universally  tolerated  and  encouraged.  It  is 
not  contrary  to  the  positive  law  of  nations  ;  be- 
cause there  is  no  general  compact  inhibiting  it ; 
and  nothing  is  more  certain,  than  that  the  usage, 
or  compact,  even  of  a  majorityof  nations,  cannot 
produce  rights  or  obligations  among  others.  To 
what  other  evidences  of  the  law  of  nations  can 
we  resort,  except  those  of  usage  and  compact; 
the  former  interpreting  the  rules  of  natural  rea- 
son, the  latter  stipulating  those  of  positive  insti- 
tution ? 

From  this  general  view  it  would  seem,  that  the 
slave  trade  is  untouched  by  the  law  of  nations. 
Let  us  render  our  inquiries  more  particular. 

Is  this  traffic  considered  to  be  contrary  to  the 
law  of  nations,  by  the  statesmen  and  jurists  of 
Europe  and  America  ? 
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We  are  all  aware  of  the  conferences  of  the  1825- 
European  powers  on  this  subject,  at  Vienna,  at  ^^l^j^^^^^ 
Aix  la  Chapelle,  and  at  London.  But  all  the  ef- 
forts of  Great  Britain  to  have  it  so  denounced, 
were  ineffectual.  The  marginal  references  point 
to  the  answers  of  the  several  powers  respectively, 
and  to  the  note  and  the  answer  of  Lord  Castle- 
reagh;  and  all  of  them  distinctly  show,  that  the  in- 
hibiting of  this  traffic  finds  noplace  in  the  code  of 
international  law." 

The  reports  of  various  committees  of  Congress 
in  the  United  States,  also  clearly  prove,  that,  in 
the  view  of  American  statesmen,  this  traffic  is 
not  inhibited  by  the  law  of  nations,  since  the  ob- 
ject of  them  all  is  to  devise  means  by  which  it 
may  be  so  inhibited.^ 

After  all,  these  conferences  are  only  valuable 
as  evidence  of  opinion,  since  they  could  not  ef- 
fect any  change  in  the  law  of  nations.  On  this 
subject  the  opinion  of  Sir  W.  Scott  is  distinctly 
expressed,  in  the  case  of  the  Louis.' 

Among  jurists,  we  find  the  judges  of  the  K.  B. 
in  England,  denying  that  the  slave  trade  is  con- 
tnry  to  the  law  of  nations.'' 

And  the  same  doctrine  is  announced  by  Sir 
W.  Scottj  after  the  most  elaborate  investigation, 
in  the  case  of  the  Louis . 

a  4tk  Beport  African  Institutioo.  Russia,  20,  21.  France f 
23,  24.  jMMtria,  26.  Prussia,  ib.  Lord  Castlereagb,  19,  20. 
31,  32. 

h  Vide  Appendix  Note  I.  (A.)  p.  1—32. 

c  tBodsom^s  Rep.  2i2j  253. 

d  Madrazo  v.  Willis,  3  BamweU  and  Aid.  353. 

e  2Dodson^sRep.2\0, 
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1825.        .The  only  opposing  cases  are  those  of  the  Ame- 

"^^ITa^!^.^^  and  LaJeune  Evgenie.^ 

And,  first,  of  the  Amedie.  It  is  most  obvious, 
that  this  case  has  not  been  considered  by  the 
statesmen  of  Europe  as  establishing  the  doctrine 
contended  for.  The  conferences  to  which  we 
have  just  referred,  look  to  a  general  compact 
among  nations,  as  the  only  mode  by  which  this 
traffic  can  be  inhibited,  and  propose,  by  general 
suffrage,  to  declare  it  piracy,  admitting,  at  the 
same  time,  that  their  views  may  be  defeated  by 
the  refusal  of  any  one  state.  But  if  the  British 
ministry  had  so  considered  this  ccise,  they  would 
most  surely  have  availed  themselves  of  it  in 
these  conferences.  That  it  was  not  so  viewed 
by  Sir  W.  Scott  is  most  certain ;  or,  bound  as  his 
judicial  conscience  was  by  the  decision  of  the 
Court  of  Appeals,  he  could  not  have  pronounced 
the  opinion  given  in  the  case  of  the  Louis.  The 
argument  in  the  case  of  the  Amedie^  is  founded 
entirely  on  the  effect  of  the  British  act  of  parlia- 
ment. Before  the  passing  of  that  act,  the  learned 
Judge  declares,  that  no  Court  in  England  could 
have  pronounced  the  slave  trade  to  he  ill(3gal ; 
^ince,  it  is  prima  facie  illegal  everj  where,  and 
on  principles  of  universal  law  a  claimant  is  not 
entitled  to  be  heard  in  any  Court.  We  inquire, 
1.  If,  before  the  enactment  of  the  British  act 
of  parliament,  the  slave  trade  was  not  forbid- 
den, how  that  act  could  have  changed  the  univer- 

fi  \  Actm^M  Rep.  240.  h  2  Mason^s  Rep.  409. 
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sal  law  ?    It  is  said,  that  that  act,  propria  vigare,    1825. 
rendered  it,  prima  fade,  illegal  every  where,  ^^'^'^^^^^^ 
capable  abstractly  of  having  a  legal  existence. 
Are  these  *  not  mere  caballistic  terms,  too  occult 
for  the  apprehension  of  a  legal  mind  ? 

Consider  the  operation  ascribed  to  this  act  of 
parliament.  Jurisdiction,  derived  from  placCf  is 
confined  to  the  territory  of  the  sovereign,  from 
the  person^  to  his  own  subjects ;  but  here  is  an 
act  of  the  British  parliament,  which,  according 
to  Sir  Wm.  Grants  operates  locally  throughout 
all  space,  and  personally  over  every  individual  in 
the  various  communities  of  nations.  Sir  W. 
Scott  holds  a  doctrine  directly  opposite  to  this, 
in  the  case  so  often  cited  .'*  It  did  not  arise  from 
the  locality  of  the  tribunal,  for  it  was  solemnly 
held,  in  the  case  of  the  Maria^  (the  Swedish 
convoy,)  that  this  could  not  influence  its  de- 
cisions. 

2.  By  what  rule,  other  than  that  of  %ic  nolo  sic 
iubeo,  did  the  Master  of  the  Rolls  throw  the  bur- 
then of  proof  on  the  claimants  ?  It  is  said,  be- 
cause the  slave  trade  isillegal,  contrary  to  justice 
and  humanity,  that  human  beings  are  not  the 
subjects  of  property.  The  obvious  answer  is, 
this  is  a  petitio  prindpii.  It  assumes  the  very 
question  in  controversy.  The  case  admits,  and 
so  the  fact  was,  that  up  to  the  time  when  this 
act  was  passed,  with  the  exception  of  America, 
this  traffic  was  every  where  lawful ;  that  property 

a  2  Dodsan^s  Rep.  239.        h  1  Rob.  Rep.  350. 
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1825.  wag  acquired  by  it.  If  at  that  time  it  had  become 
^}^^J^^^^^  otherwise,  the  change  must  have  been  effected  by 
some  positive  act.  The  assertion  that  such  an 
act  existed,  was  an  affirmative  proposition.  He 
who  made  it  was  bound  to  prove  it.  Such  is  the 
opinion  of  Sir  W.  Scatty  and  of  Sir  J.  M'Intosh, 
Nay,  in  the  case  of  La  Jeune  Evgeniej  it  is  ad- 
mitted, that  a  prohibitory  act  of  the  country  of 
which  the  claimant  is  a  subject,  must  concur 
with  the  general  law  of  nations,  to  authorize  the 
forfeiture.  Now,  if  the  onus  be  on  the  claimant, 
it  is  certainly  not  necessary  for  the  libellant  to 
show  a  prohibitory  act;  all  that  in  such  case 
is  essential  is,  that  the  claimant  should  fail  to 
prove  a  permissive  one.  The  opinion  of  Sir  W. 
Scottj  in  relation  to  this^  case,  will  be  found  in 
The  FortwHa,  The  Dianas  and  The  LauisJ' 

3.  How  can  even  the  rigid  rule  laid  down  by 
that  Court  be  availed  of?  The  Court  expressly 
decline  to  decide  what  will  be  the  effect  of  the 
proof,  if  made,  declaring  that  a  claimant,  under 
such  circumstances,  is  not  entitled  to  be  heard 
in  any  Court/  Of  what  avail,  then,  is  the 
proof? 

4.  I  find  a  difficulty  in  understanding  what 
principles  of  the  law  of  nations  are  not  general 
in  their  operation,  and  yet  the  inhibition  of  the 
slave  trade  is  said  not  to  be  one  of  the  general 
principles  of  that  law. 

5.  The  argument  seems  to  me  to  be  self-de- 

a  2  Dodson^s  Rep.  242.     27  Eng.  Pari  Deb.  253,  254. 
b  1  Dodsori's  Rep.  85. 95.     2  Dodson^s  Rep.  210.  260. 
c  La  Jeune  Eu^.  2  Mason^s  Rep.  409. 
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structive.  It  admits,  that  this  novel  principle  1825» 
cannot  be  enforced  against  the  subjects  of  those ^^^^2uu!o^ 
nations  whose  municipal  regulations  permit  it. 
One  of  two  things  seems  to  follow.  Either  the 
slave  trade  is  not  contrary  to  the  law  of  nations^ 
or  the  municipal  law  may  permit  what  the  law  of 
nations  forbids.  Can  any  single  nation  control 
the  universal  law?  strike  piracy  from  the  law 
of  nations  ?  or  deprive  a  belUgerent  of  the  rights 
of  contraband,  or  of  blockade  ?  The  learned 
Judge,  in  the  case  of  La  Jeune  Eugenie^  thus 
solves  this  difficulty.  If  a  nation  permits  this 
traffic,  the  wrong  is  confined  to  the  nation  in- 
jured ;  and  other  nations  are  neither  bound  nor 
permitted  to  interfere.  But  the  question  recurs, 
what  is  the  consequence,  if  a  nation  inhibit  it  ? 
The  offence  must,  be  against  the  power  inhibit- 
ing, not,  surely,  against  other  nations,  who,  ex  con- 
cessis,  had  no  power  either  to  inhibit,  or  to  per- 
mit. On  this  point,  also,  we  are  fortified  by  the 
(pinion  of  Sir  fV.  Scott.' 

The  case  of  the  Amedie  may,  then,  we  think, 
be  considered  as  an  experiment ;  a  trial  of  the 
legal  intelligence  of  Europe  and  America,  and 
affords  no  safe  guide  for  the  decisions  of  this 
tribunal. 

It  18  obvious  to  remark,  that  the  case  of  La 
Jeune  Eugemde  is  referred  to  by  our  adversaries 
under  circumstances  of  some  singularity.  The 
principles  advanced  by  the  learned  Judge,  in  de- 
livering his  opinion  in  that  case,  are  maintained 

a  1  Dodtdn^i  lUp.ftbl, 
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1825.  by  our  opponents,  while  they  revolt  from  the 
i^JjJ^^J^^J^  conclusion  to  which  those  principles  conducted 
him.  What  we  ask  in  this  case,  is  precisely 
what  was  done  in  the  case  of  La  Jeune  Eugende^ 
that  the  property  should  be  restored  to  the  con- 
sular agents  of  Spain  and  Portugal ;  and  yet  that 
very  case  is  relied  upon  as  an  authority  against 
this  concession.   * 

The  proposition,  that  the  slave  trade  is  incon- 
sistent with  the  law  of  nations,  is  maintained  on 
the  following,  among  other  grounds,  in  the  case 
of  La  Jeune  Eugenie : 

1.  Its  accumulated  wrongs,  and  consequent 
inconsistQjQcy  with  that  code. 

*^  It  is  of  this  traffic,  in  the  aggregate  of  its 
accumulated  wrongs,  that  I  would  ask,"  (says 
the  learned  Judge,)  ^^  if  it  can  be  consistent  with 
the  law  of  nations  ?" 

To  us,  the  inquiry  seems  to  be  vain  and  nu- 
gatory. The  gravamen  of  the  question  is  equally 
applicable  to  any  other  act  of  atrocity,  and  to 
any  other  code  of  laws.  Murder,  robbery,  &c. 
&c.  are  attended  with  accumulated  wrong. 
They,  too,  are  inconsistent  with  the  principles  of 
justice  and  humanity,  which  lay  at  the  foundation 
of  international  law.  Do  the  laws  which  forbid 
these  crimes,  therefore,  form  part  of  that  univer- 
sal law?  are  they  governed  by  it,  or  punished 
by  it  ? 

2.  Again  it  is  said,  the  law  of  nations  is  de- 
duced from  the  general  principles  of  right  and 
justice ;  that  whatever  can  be  deduced  from  these 
principles  as  applicable  to  nations,  and  to  the 
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nature  of  moral  obligation,  exists  theoretically  in     1825. 
the  law  of  nations,  and  may  be  enforced.  ThTknt^ 

It  seems  to  us,  that  nothing  is  gained  by  the 
first  of  these  propositions.  The  principles  of 
right  and  justice,  it  is  most  certain,  are  capable 
of  being  applied  equally,  to  the  law  of  nations, 
and  to  the  municipal  law ;  to  nations  and  to  in- 
dividuals. But  the  question  here  is,  whether,  in 
their  application  to  the  concerns  of  individuals, 
by  the  act  of  one  or  more  nations,  or  of  any  num- 
ber less  than  the  whole,  they  •  do  not  rather  con- 
stitute a  part  of  the  municipal  law  of  the  motions 
applying  them,  than  of  the  general  law  of  na- 
tions ? 

The  second  proposition  appears  to  us  to  be  too 
broad.  Without  doubt,  it  is  the  right  and  duty 
of  every  nation  to  prohibit  crimes,  and  among 
others  this  crime.  It  is  entirely  consistent  with 
moral  obligation  that  they  should  do  so.  What 
then  ?  Is  the  act  of  a  single  nation,  fulfilling  this 
duty,  less  simply  municipal,  because  the  morality 
of  the  act  which  it  performs  is  of  universal  obli- 
gation, equally  affecting  all  nations  ? 

3.  It  is  urged,  moreover,  that  the  slave  trade 
is  in  violation  of  some  of  the  first  principles 
which  ought  to  govern  nations.  The  assertion 
is  unquestionable.  But  may  not  the  same  thing 
be  said  of  many  acts,  which  are  confessedly  the 
objects  of  municipal  regulations  alone  ?  Smug- 
gling often  begins  in  perjury.  It  is  prosecuted 
in  violation  of  the  duty  of  the  citizen.  Its  ten- 
dency is  to  corrupt  the  morals  of  the  community. 
It  sometimes  eventuates  in  murder.    Is  it  an 

Vol.  X.  13 
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1825.     offence  cognizable  by  the  law  of  nations  as  an  in- 
r^::^yr^  fraction  of  that  law  ? 

The  Antelope. 

For  these  reasons,  we  submit  to  the  Court, 
that  restitution  cannot  be  refused  on  the  ground 
that  the  slave  trade  is  contrary  to  the  law  of  na- 
tions. 

(2.)  Is  the  traffic  contrary  to  the  laws  of  Spain 
and  Portugal ;  and  can  the  Court  enforce  those 
laws  by  refusing  restitution  ? 

1.  The  preceding  argument,  the  decision  in 
the  Louis,  and  even  that  of  La  Jeune  Eugenie^ 
are  referred  to,  to  prove  that,  as  to  this  point,  the 
burthen  of  proof  is  on  the  appellants.  They 
must  show  a  prohibitory  act. 

2.  If  the  burthen  of  proof  be  with  us,  we  have 
furnished  the  evidence.  The  royal  passport,  and 
the  order  of  the  Portuguese  government,  are  de- 
cisive on  this  point.  The  sanction  of  the  colo- 
nial Governor  was  considered  sufficient  in  the 
case  of  the  Diana.'' 

3.  The  laws  of  Spain  and  Portugal  are  merely 
municipal,  and,  from  the  very  nature  of  their  pro- 
visions, incapable  of  enforcement  by  the  Courts 
of  the  United  States.* 

4.  Each  sovereign  has  a'right  to  the  forfeiture, 
from  the  time  of  the  commission  of  the  act.  He 
has  the  right  of  remission,  and  of  pardon.  Es- 
pecially he  has  a  right  to  decide,  in  his  own  tri- 
bunals, on  the  conduct  of  his  own  subjects,  in 
relation  to  his  own  laws.""    A  monarch,  or  a  na- 

a  1  Dodsonh  Rep.  95. 

h  Ath  Report  Afr,  Inst.  Abstract,  &c.  2G. 

c  2  Dod8on^8Rep.256. 
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tion,  stripped   of  these   necessary  attributes   of    1825. 
sovereignty,  would  cease  to  be  sovereign.     The  r^^lJ^^^J^^. 
attempt  by  the  United  States  to  enforce  these 
laws  would  be  a  usurpation. 

(3.)  Can  this  Court  apply  the  laws  of  the  Uni- 
ted States  to  this  claim  of  foreign  subjects  ? 

1 .  The .  question  has  been  answered  in  the 
preceding  argument.  The  laws  of  the  United 
States  are  strictly  municipal,  confined  to  citizens 
of  the  United  States,  to  persons  committing 
offences  on  board  vessels  of  the  United  States, 
to  foreigners  seeking  to  introduce  negroes  into 
the  United  States.  The  claimants  are  not  within 
these  provisions. 

2.  Though  the  law  of  the  United  States  has 
made  this  traffic  piracy,  it  has  not,  therefore, 
made  it  an  offence  against  the  law  of  nations. 
The  jurisdiction  of  the  Circuit  Court  of  the  Uni- 
ted States  is  exclusive  for  the  punishment  of  this 
offence.  Besides,  no  particular  nation  can  in- 
crease or  diminish  the  list  of  offences  punisha- 
ble by  the  law  of  nations.' 

Such,  in  the  opinion  of  the  Judge  of  the  High 
Court  of  Admiralty  in  England,  is  the  only  legiti- 
mate operation  of  the  British  act  of  parliament 
on  this  subject.^  Such,  in  the  opinion  of  Con- 
gress, is  the  necessary  limitation  of  ours.'' 

Mr.  C.  J.  Ifigersolly  on  the  same  side,  insisted, 

a  Rutherf.  488.491. 
h  2  Dodaon^s  Rep.  239. 

c  Vid€  Apptndixy  Note  I.  (A.)  Report  of  Committee  of  the 
House  of  Representatives,  ]824, 1825. 
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1825«  that  there  was  no  evidence  in  the  cause  which 
,JjJ^2^^J^  sustained  the  allegation,  that  this  vessel  was  found 
hovering  on  the  coasts  of  the  United  States  when 
she  was  seized ;  and  if  it  were  so,  that  would 
furnish  no  sufficient  reason  for  refusing  restitu- 
tion to  the  Spanish  and  Portuguese  claimants, 
who  were  unaffected  by  the  misconduct  of  the 
piratical  captors  of  their  property/  Here  the 
capturing  vessel  was  illegally  equipped  in  our 
ports,  and  the  libellants  have  established  their 
claim  to  the  property  in  question  under  the  laws 
of  their  own  country.  The  original  capture  was 
not  only  made  in  violation  of  our  neutrality,  but 
was  an  act  of  piracy,  and  the  duty  of  making 
restitution  becomes  imperative  under  the  treaty 
with  Spain.  It  appears  from  the  treaties  and 
edicts  which  have  been  referred  to,  that  the  slave 
trade  was  then  tolerated  by  Spain  and  Portugal 
south  of  the  equator ;  and,  consequently,  the 
presumption  is,  that  Africans,  obtained  within 
the  permitted  limits,  are  legitimately  held  as 
slaves.  This  presumption  is  as  strong  as  that 
which  prevails  in  those  States  of  the  Union 
where  slavery  exists.  None  of  the  judicial  de- 
cisions cited  have  gone  the  length  of  asserting, 
that  the  nations  who  have  prohibited  the  slave 
trade  can  compel  others  to  join  in  that  prohibi- 
tion. The  cfiise  of  the  Amedie  itself,  as  explain- 
ed by  Sir  W.  Scott  in  the  Diarid^  does  not  ex- 
tend the  principle  by  which  the  general  prohibi- 

* 

a  The  Josefa  SeguDda,5  Wheat.  Rep.  3^^. 
h  1  Dodsan^ft  Rep.  98, 99- 
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tion  is  to  be  enforced  in  the  Courts  of  another    1825. 
country,  to  the  case  of  claimants  engaged  in  the  .^!j^[J|J^Uj^. 
trade  permitted  by  the  law  of  their  own  coun- 
try. 

Is,  then,  the  slave  trade  contrary  to  the  law  of 
nations  ? 

That  law  is  a  body  of  political  ethics  applied 
to  nations.  Not  being  reduced  to  a  written  code, 
we  must  seek  for  it  in  the  elementary  writings  of 
publicists ;  in  judicial  precedents ;  and  in  gene- 
ral usage  and  practice.*  Sir  W.  Scott  adds  to 
these  ample  sources  the  more  limited  and  appro- 
priate standard  of  ancient  and  admitted  practice, 
not  only  by  treaties,  but  by  the  laws,  ordinances, 
and  formal  transactions  of  civilized  States.^  The 
great  men  who  drew  up  the  report  upon  the  Si- 
lesia loan,  declare  the  law  of  nations  to  be 
'^  founded  on  justice,  equity,  convenience,  and 
the  re€U9on  of  the  thing,  and  confirmed  by  long 
usage." 

As  to  the  judicial  precedents,  they  neutralize 
each  other,  if,  indeed,  the  authority  of  the  ori- 
ginal case  of  the  Amedie  be  not  entirely  subvert- 
ed by  that  of  Madrazo  v.  WiUeSy  and  the  admi- 
rable judgment  of  ^ir  W.  Scott  in  the  Lowis. 
To  the  new  conventional  law  which  is  now  at- 
tempted to  be  established  in  the  world,  the  Uni- 
ted States  have  not  yet  become  parties.  We 
cannot  enforce  the  treaties  between  other  pow- 
ers, by  which  the  African  slave  trade  is   de- 


a  Utuled  States  v.  Smith,  5  Whe^L  Rep.  160. 
h  Le  Lewis,  2  ActoiC%  Rep.  249. 
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1825.  nounced  as  contrary  to  humanity  and  justice,  and 
,^JJ^]^J[J^J^  is  prohibited  to  their  subjects.  No  jurist  has 
been  cited,  from  the  earliest  to  the  most  recent, 
who  has  pronounced  the  trade  contrary  to  the 
positive  law  of  nations.  So  that  the  Court  is 
left  entirely  to  the  light  of  reason  in  determin- 
ing the  question  whether  it  be  contrary  to  the 
law  of  nature,  as  properly  applied  to  the  conduct 
of  nations  and  states. 

If  this  prohibition  be  apart  of  the  law  of  na- 
tions, it  must  be  of  the  modern  law  of  European' 
nations.     Are  the  United  States  parties  to  that 
law  ?  And  if  they  are,  can  they  enforce  its  penal 
sanctions  against  other  nations  not  parties  to  it  ? 

Many  principles  have  been  at  various  periods 
asserted  by  confederacies  of  nations,  which  have 
ultimately  failed  to  obtain  a  place  in  the  general 
code  of  nations.  The  principles  of  the  armed 
neutrality  of  1780,  were  maintained  by  nearly 
all  the  powers  of  Europe  against  Great  Britain 
alone ;  and  yet  her  doctrines  have  not  ceased  to 
regulate  the  conduct  of  nations  engaged  in  war. 
It  is,  at  least,  doubtful  which  is  the  true  law  of 
nations.  The  supposed  inconsistency  of  the 
slave  trade  with  the  law  of  nature,  will  not  alone 
condemn  it  in  the  view  of  a  Court  of  justice,  so 
as  to  authorize  all  nations  to  treat  it  as  a  crime, 
or  to  enforce  its  prohibition  by  the  confiscation 
of  the  property  of  those  engaged  in  it.  It  be- 
comes all  reflecting  men  to  think  seriously,  and 
speak  cautiously,  on  the  subject  of  the  illegality  of 
a  trade,  which  was  once  universally  participated  in 
by  the  civilized  nations  of  Europe  and  America. 
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This  fact  ia  avowed  by  all  the  speakers  on  both  1825. 
sides  of  the  abolition  question,  in  the  British  par- .^IJ^^^J^jJ^ 
liament.  It  is  matter  of  notorious  history,  that 
both  in  ancient  and  modern  Europe,  the  condi- 
tion of  slavery,  and  the  commerce  in  slaves,  were 
sanctioned  by  the  universal  practice,  and  law  of 
nations."  The  very  definition  of  slavery  in  the 
civil  law,  which  has  been  copied  by  writers  on 
public  law,  shows,  that  it  was  an  institution  esta- 
blished by  positive  law,  against  the  law  of  nature : 
Servitus  est  constitutio  juris  gentiumy  qua  quis 
dominio  alieno  contra  naturam  subjidtur^  The 
old  common  law  writers  are  full  of  the  subject 
of  villeinage,  which,  it  is  well  known,  was  not 
abolished  in  England  until  after  the  period  when 
the  African  slave  trade  commenced.  The  offence 
of  vagrancy  was  punished  with  slavery  by  the 
statute,  1  Edw.  VI.  c.  3.*  The  first  case  relating 
to  the  African  slave  trade,  is  that  of  Butts  v. 
PeTij  determined  in  the  29th  of  Charles  II., 
being  trover  for  negroes.  The  special  verdict 
found,  that  they  were  usually  bought  and  sold  in 
India.''  In'a^subsequent  case,  trover  was  brought 
for  a  negro  in  England.  Holt,  C.  J.  said,  that 
trespass  was  the  kind  of  action,  but  that  trover 

a  Hallamj  Middle  Agea^  vol.  4.  p.  221.     Gihhon^n  Decline  and 
FaUy  vol.  1.  p.  63. 

h  Domaty  Loix  Civ.  Prel,  tit.  2.  <^  2.  Wood's  Inst.  Imp, 
and  Civ,  Law^  Inirod,  93.  Groiius,  de  J.  B.  ac  P.  C.2.  c.  5. 
^  27.  Puffend.  b.  3. 2.  §  8.  1  Rutherf.  b.  1.  c.  20.p.  474.  Bynk. 
QjuasU  Jur.  Pub.  1. 1.  c.  3.  p.  20.  Du  Ponceau^s  Transl. 

c  4  Reeved  s  Hist  Lawy  451. 

eJ  2  Kreft/.  785.  2Lcr.201. 
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1825.    would  lie,  "  if  the  sale  was  in  Virginia.''    Other 
Vj^^^^^i^  cases  turn  upon  questions  as  to  the  form  of  ac- 

Th«  Antelope.    ,  .  in  •  ««•«.  i         .« 

tion,  but  they  all  concur  m  establishing  the  nght 
to  this  species  of  property/  In  1689,  all  the  Judges 
of  England,  with  the  eminent  men  who  then  filled 
the  offices  of  Attorney  and  Solicitor  General^ 
concurred  in  opinion,  that  negroes  were  ^^  mer- 
chandise," within  the  genercd  terms  of  the  Navi- 
gation Act.^  The  famous  case  of  Somerset,'' 
whilst  it  determined  that  negroes  could  not  be 
held  as  slaves  in  England,  recognised  the  exist- 
ence of  slavery  in  the  colonies,  as  does  the  whole 
legal  policy,  both  of  that  country  and  of  France/ 
The  slave  trade  was  long  the  subject  of  negotia- 
tions, treaties,  and  wars,  between  difierent  Eu- 
ropean States,  all  of  which  consider  it  as  a  law- 
ful commerce.  The  very  declarations  in  the  re- 
cent European  Congresses,  and  the  negotiations 
between  Great  Britain  and  the  United  States,  all 
show  that  the  slave  trade  has  not  yet  been  pro- 
hibited by  any  thing  like  the  unanimous  consent 
of  nations,  so  as  to  make  it  absolutely  unlawful 
in  the  view  of  a  Court  of  the  law  of  nations. 

The  United  States  have  done  all  in  their 
power,  consistently  with  their  constitution,  to 
abolish  the  trade.  But  they  have  sought  to  abo- 
lish it  by  municipal  means  only.  They  have  pro- 
hibited it  to  their  own  citizens,  not  only  by  the  or- 

a  2  Salk.  666.  1  Lord  Ra^.  14G.  5  Mod.  Rep.  185.  Carth. 

596. 
h  2  Chalmers^  Opinion  of  Eminent  Lawyers^  263. 
c  CobhetVs  State  Triahy  vol.  20.  p.  1. 
d  Vidin,  Qrd.  de  la  Mar,  liv.  2.  tit.  1.  du  Capitaine,  art.  16. 
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din&ry  penal  sanctions  of  revenue  and  trade  laws  ;  1825. 
but  they  hare  made  it  a  criminal  offence,  and  pu-  .^jfT^^^JlJl^ 
uished  it  as  piracy.  No  treaty  has  yet  been  ratified 
with  any  foreign  power,  by  which  they  engage  to 
co-operate  with  the  United  States  in  the  prohibi- 
tion ;  and  yet  the  Court  is  called  on  to  anticipate, 
by  judicial  legislation,  the  exercise  of  the  treaty 
making  power,  and  to  refuse  restitution  to  the 
subjects  of  Spainand  Portugal,  of  that  which  they 
claim  as  their  property,  under  the  laws  of  their 
own  country.  This  property  has  been  brought 
into  our  jurisdiction  in  consequence  of  its  having 

been  taken  from  the  possession  of  the  original 
owners,  by  armaments  fitted  out  in  our  ports  in 

yiolation  of  our  neutrality.  The  duty  of  resti- 
tution is  therefore  plain,  under  the  laws  and  trea- 
ties of  the  Union,  and  the  uniform  decisions  of 
this  Courts 

The  learned  counsel  also  entered  into  a  minute 
snd  elaborate  examination  of  the  proofs  of  pro- 
prietary interest,  and  reiterated  ntany  of  the 
grounds  of  argument  insisied  on  by  his  asso- 
ciate. But  as  they  have  been  already  fully  stated 
in  the  report  of  Mr.  Berrien's  argument,  it  has 
not  been  thought  necessary  to  repeat  them. 

The  Attatfiey  General^  for  the  appellants,  in 
tep\fj  answered  the  objection,  that  the  only  ques- 
tion presented  by  the  pleadings,  on  the  part  of 
the  United  States,  was,  whether  this  was  a  trade 
in  breach  of  the  Slave  Trade  Acts  ?  He  insisted, 
that  as  the  libels  filed  by  the  Spanish  and  Portu- 
guese Consuls,  demanded  restitution  upon  the 

Vot.  X.  14 
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1825.  groupd  of  the  illegal  armament  in  our  ports,  and 
Th^td^.  ^®  claim,  or  defensive  allegation,  given  in  by  the 
United  States,  resisted  that  demand  upon  two 
specific  grounds:  1st.  That  the  Africans  were 
taken  on  board  with  intent  to  import  the  same, 
dfcc. ;  and,  2dly.  That  the  vessel  was  found  hover- 
ing on  the  coast  with  the  same  persons  on  board ; 
if  the  testimony  disclosed  a  case  on  which  it 
would  be  proper  for  the  United  States  to  inter- 
pose, which  was  not  reached  by  the  pleadings, 
the  consequence  would  be,  not  that  the  decrees 
should  be  affirmed,  but  that  the  cause  would  be 
remanded,  with  directions  to  amend.  And,  sup- 
posing the  United  States  to  have  made  no  case 
by  their  pleadings,  the  question  was,  have  the 
-  Ijbellants  made  a  case  which  justifies  the  decree  ? 
The  Africans  are  parties  to  the  cause,  at  least 
such  of  them  as  are  free ;  and  even  if  the  other 
parties  had  colluded  to  make  a  case  for  restitu- 
tion, they  would  still  have  been  entitled  to  the 
protection  of  the  Court. 

As  to  the  seizure  by  the  revenue  cutter,  he  in- 
sisted that  it  was  justifiable  under  the  Slave 
Trade  Act  of  the  2d  of  March,  1807,  s.  7.  which 
forfeits  "  any  ship  or  vessel  found  hovering  on 
the  coast  of  the  United  States^  having  on  board 
any  negro,  mulatto,  or  person  of  colour,  for  the 
purpose  of  selling  them  as  slaves,  or  with  intent 
to  land  the  same  in  any  port  or  place  within  the 
jurisdiction  of  the  United  States."  This  act 
made  no  distinction  as  to  the  national  character 
of  the  ship,  whether  it  belonged  to  citizens  or 
foreigners.  So,  also,  the  act  of  the  15th  of 
Mav.  1820,  c.   113.  s.  5.  makes  the  slave  trade 
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piracy,  where  it  is  carried  on  by  citizens  of  the     1825. 
United  States.     So  that,  whether  we  regard  the  '^^^'^^^^^^^ 

J.  ^  The  Antelope. 

predicament  of  the  vessel^  or  of  the  persons  en- 
gaged in  the  transaction,  the  seizure  was  fully 
warranted  by  the  laws  applicable  to  the  case. 
Captain  Jackson  performed  only  an  act  of  duty 
in  capturing  and  bringing  in  the  vessel  for  adju- 
dication. 

The  question,  then,  recurs,  what  was  the  con- 
dition of  the  Africans  thus  brought  in,  as  defined 
by  our  laws  ;  which  must  be  the  rule  to  guide  the 
determination  of  the  Court.  They  are  placed 
under  the  protection  of  those  laws,  and  are, 
prima  fadcj  free.  On  whom,  then,  is  the  owus 
probandi  thrown  ?  Being  here  rightfully,  they 
are  under  the  protection  of  our  laws  and  Courts 
of  justice.  No  person  can  claim  a  right  to  take 
them  from  the  custody  of  the  Court,  and  carry 
them  away  into  slavery,  but  those  who  can  prove 
them  to  be  slaves ;  who  can  prove  it,  by  such 
evidence  as  ought  alone  to  be  held  sufficient  in  a 
question  of  freedom  or  slavery.  This  view  of 
the  case  settles  the  question  of  the  burthen  of 
proof.  He  who  would  seek  to  disturb  the  appa- 
rently rightful  condition  of  things,  assumes  the 
burthen  of  proving  his  own  right.  This  is  the 
ordinary  doctrine  of  the  Court  of  Admiralty,  if 
the  seizure  has  been  rightful,  and  the  case  is, 
prima  fa^de,  a  case  for  condemnation.  The 
owus  probandi  is  thrown  upon  the  claimant  to 
prove  his  property,  and  his  right  to  restitution. 
But,  in  the  present  case,  the  rule  is  peculiarly 
applicable,  and  the  clearness  and  fulness  of  the 
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1825.  proof  ought  to  be  in  proportion  to  the  impor- 
,^:jj^]^j^J^  tance  of  the  matter  in  controversy.  The  case  in 
one  of  human  liberty.  The  Africans  stand  be- 
fore the  Court  as  if  brought  up  before  it  upon  a 
haheas  corpus.  Suppose  them  here,  on  such  a 
process^  asserting  their  freedom,  and  claiming 
your  protection ;  what  kind  of  proof  would  you 
exact  from  those  who  claim  to  hold  them  in 
slavery  ?  Most  certainly  you  would  not  demand 
inferior  evidence  to  that  which  you  require  in  a 
case  of  life  or  death*  The  witnesses  must  pre- 
sent themselves  fairly  before  you.  Their  state- 
ments must  be  clear  and  consistent,  and  such  as 
to  command  the  conlfidence  of  the  Court.  They 
must  be  sustained  by  the  documentary  evidence ; 
and,  where  any  doubt  is  left,  the  decision  should 
be  infavorem  libertatis. 

The  claimants  wish  the  Court  to  consider  this 
as  a  question  exclusively  between  Spain  on  one 
side,  and  the  United  States  on  the  other,  in  which 
these  persons  are  to  be  considered  as  "  effects," 
and  '^  merchandise,"  taken  by  pirates,  and  as 
such  liable  to  restitution  under  the  stipulations 
of  the  treaty  of  1795.  But  is  the  Court  at 
liberty  so  to  consider  them,  under  the  laws  of  our 
own  country  ?  Some  of  them  are  confessedly 
free,  because  the  decree  has  established  the  fact. 
Which  of  them  are  slaves,  it  is  impossible  to  de- 
termine by  any  rule  of  evidence  known  to  our 
practice.  The  claimants  must  prove  their  pro- 
perty ;  and  this  involves  the  necessity  of  proving 
that  these  persons  are  property.  They  must 
prove  that  they  are  propertyy  and  that  they  are 
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their  property.     Possession  may  be  a  sufficient    1825. 
indicium  of  property,  in  those  places  where  the  .^JJ^^^^Ujl 
local  law  makes  a  particular  subject  property. 
The  local  laws  of  some  of  the  States,  generally 
make  persons  of  colour,  jyrima  fdcie^  slaves,  and 
throw  the  burthen  of  proof  upon  them  to  show 
the  contrary.      But  even  in   those   States,  the 
possession  of  a  newly  imported  African  would 
not  be  evidence  of   property.      The  question, 
therefore,  recurs,  is  it  enough  to  justify  the  Court 
in  delivering  up  these  persons  to  the  parties  for 
whom  they  are  claimed,  to  show  a  possession  on 
the  high  seas  ?    Is  the  mere  possession  of  such 
persons  a  sufficient  evidence   of  their  slavery  to 
justify  it  in  restoring  them  as  claimed  ?     The 
question  is  not  whether  tKe  cruisers  of  the  Uni- 
ted States  have  a  right  to  seize  a  Spanish  slave 
^hip  upon  the  high  seas,  bring  her  in  for  adjudi- 
cation, and  throw  the  burthen  of  proof  of  pro- 
prietary interest  upon  the  claimants.     Any  such 
right  of  interference  with  foreign  states,  their 
subjects,  or  people,  is  disclaimed.     But  these 
people  are  here,  in  the  custody  of  the  Court, 
without  any  invasion  of  the  sovereignty  of  fo- 
reign nations  on  our  part ;  for  the  piratical  vessel, 
which  took   them  out  of   other  vessels  sailing 
under  Spanish  and  Portuguese  colours,  was  not 
acting  under  the  authority,  or  upon  the  responsi- 
bility of  the  United  States.     They  are  brought 
here  by  a  seizure  authorized  by  our  own  laws, 
and  perfectly  consistent  with  the  sovereignty  and 
independence    of  Spain    and   Portugal.      The 
laws,  under  which  they  were  seized  and  brought 
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1825.  in,  declare  them  to  be  entitled  to  their  freedom. 
Can  the  Court  surrender  them  as  slaves  upon  no 
other  proof  than  mere  naked  possession  ?  Is 
the  possession  of  Africans,  on  the  coast  of  Africa, 
sufficient  evidence  of  title,  per  «c,  without  con- 
necting that  possession  with  any  law,  interna- 
ttonal  or  municipal,  to  justify  the  Court  in  taking 
an  active  part  in  consigning  to  slavery  these  per- 
Bons,  thus  placed  under  its  protection  ? 
•  It  is  unnecessary  for  the  United  States  to  show, 
that  the  possession  was,  prima  fetcie^  wrongful. 
The  opposite  parties,  who  call  upon  the  active 
aid  of  the  Court  to  maintain  that  possession, 
must  prove  that  it  was  rightful. 

The  real'  question,  then,  is,  whether  the  mere 
possession,  under  such  circumstances,  is  suffi- 
cient evidence  of  title,  not  as  against  the  United 
States,  but  as  against  these  Africans?  The  Court 
will  not  shut  their  eyes  to  what  is  passing  in  the 
world.  Such  a  possession  may  be  evidence  of 
title  in  some  of  the  States  of  this  Union,  and  in 
the  European  colonies.  It  might  have  been  so 
formerly  on  the  coast  of  Africa.  But  it  is  not  so 
now,  even  under  the  municipal  laws  of  Spain  and 
Portugal.  Both  of  these  powers  have  prohibited 
the  slave  trade  on  the  coast  of  Africa  to  the 
north  of  the  line,  since  1815.  It  was  prohibited 
long  before  by  the  United  States  and  Great  Bri- 
tain, on  every  part  of  the  coast,  and  of  the  world. 
It  has  been  prohibited  by  France,  Holland,  and 
all  the  principal  maritime  states  of  Europe. 
Under  these  circumstances,  it  is  impossible  for 
the  Court  to  say,  that  possession  on  the  coast  of 
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Africa  is  so  habitually  found  in  connexion  with  1825. 
right,  under  the  municipal  laws  of  the  country  to  ^^^^^^^^ 
which  the  vessel  belongs,  as  to  constitute  prima 
fade  evidence  of  property.  The  presumption 
ought  rather  to  be  reversed.  The  natives  of 
Africa,  however  imperfect  may  be  their  civiliza- 
tion, compose  an  independent  nation.  By  the 
general  law  of  nations,  they  are  as  free  as  the 
Spaniards,  or  the  Portuguese.  Hence,  it  may  be 
seen,  that  the  mere  possession  of  an  African, 
claiming  him  as  a  slave,  by  a  Spanish  ship,  on 
the  coast  of  Africa,  would  no  more  prove  the 
African  a  slave,  than  the  possession  of  a  Spa- 
niard, by  an  African  ship  on  the  coast  of  Spain, 
would  prove  the  Spaniard  a  slave.  The  actual 
possessor  must,  therefore,  show  some  other  right 
than  mere  possession.  The  Spaniard  alleges, 
that  it  has  been  the  practice  of  the  civilized  and 
christian  nations  of  Europe,  to  make  slaves  of 
the  Africans  for  three  centuries ;  and  hence,  that, 
by  the  law  of  nations,  he  has  a  right  to  make 
slaves  of  them.  The  African  opens  the  volume 
of  the  law  of  nations,  and  shows,  that  the  foun- 
dations of  that  code  are  laid  in  justice  and  huma- 
nity, and  that  no  legitimate  right  can  grow  out  of 
a  violation  of  these  principles.  If  he  is  answer- 
ed, that  the  trade  had  its  origin  in  humane  motives, 
he  may  well  upbraid  us  for  such  a  vindication.  Nor 
does  the  existence  of  slavery  in  the  United  States 
form  any  excuse  or  palliation,  for  perpetuating, 
and  extending  the  guilt  and  misery  of  the  slave 
trade.  Slavery  was  introduced  among  us,  during 
our  colonial  state,  against  the  solemn  remon- 
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182S.  fltrances  of  our  legislative  aasemblies.  Free 
'^^^^MoM.  America  did  not  introduce  it.  She  led  the  way 
in  measures  for  prohibiting  the  slave  trade.  The 
revolution  which  made  us  an  independent  nation, 
found  slavery  existing  among  us.  It  is  a  calami- 
ty entailed  upon  us,  by  the  commercial  policy  of 
the  parent  country.'  There  is  no  nation  which 
has  a  right  to  reproach  us  with  the  supposed  in- 
consistency of  our  endeavouring  to  extirpate  the 
slave  trade  as  carried  on  between  Africa  and 
America,  whilst  at  the  same  time  we  are  compel- 
led to  tolerate  the  existence  of  domestic  slavery 
under  our  own  municipal  laws. 

It  may  well  be  asked,  whether  Africa  is  without 
the  pale  of  the  law  of  nations.  Are  not  Afri- 
cans in  their  own  country,  under  the  protection 
of  that  law  ?  If  it  be  answered,  that  the  condition 
of  slavery  has  existed  from  time  immemorial, 
growing  out  of  the  exercise  of  the  rights  of  war, 
as  understood  and  practised  in  that  barbarous 
country,  it  may  be  replied,  that  those  very  wars 
have  been  stimulated  by  the  arts  and  avarice  of 
the  slave  traders.  This  fact  is  shown  by  the 
most  conclusive  evidence,  in  the  examinations 
before  the  House  of  Commons  in  1791.  It  ap- 
pears also  by  the  more  recent  reports  of  the 
American  and  British  naval  officers,  and  the 
agents  of  the  London  African  Institution,  and 
American  Colonization  Society.  Unless,  there- 
fore, the  slave  traders  can  derive  a  right,  founded 
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upon  wrong  practised  at  their  instigation,  this    1825. 
argument  cannot  avail  them.  J^:^"^'^^^ 

ineir  possession,  then,  derives  no  support 
from  the  law  of  nations.  Supposing  that  by  the 
municipal  law  of  Spain  these  persons  are  slaves, 
whilst  by  your  law  they  are  free ;  being  brought 
into  this  country  without  any  trespass  on  the  sove- 
reign rights  of  Spain,  is  the  Court  bound  to  re- 
store them  from  comity  ?  If  the  general  law  of 
nations  binds  us  to  do  this,  it  also  binds  us  to  de- 
liver up  persons  charged  with  crimes,  or  even 
with  political  offences.  But  this  is  a  principle 
which  has  been  repudiated  by  all  nations.*  The 
stipulation  in  the  Spanish  treaty,  by  which  we  are 
bound  to  restore  the  ships  and  effects,  or  mer- 
chandise of  Spanish  subjects,  when  captured 
within  our  territorial  jurisdiction,  or  by  pirates  on 
the  high  seas,  does  not  apply.  These  Africans 
are  not  "  effects,"  or*  "  merchandise."  To  say 
that  they  are  so,  is  to  beg  the  whole  question  in 
controversy.  The  opinions  of  the  twelve  Judges 
of  England,  and  of  the  law  officers  of  the  Crown, 
in  1689,  which  have  been  cited  to  show  that  negroes 
were  considered  as  mercha/ndistj  within  the  terms 
of  the  Navigation  Act,  only  prove  that  they  were 
so  considered  at  that  time  with  reference  to  the 
British  colonies,  into  which  their  importation  Was 
then  permitted.  Even  at  that  period,  negroes  id 
England  were  not  considered  as  merchandise,  ot 
the  objects  of  traffic,  or  liable  to  be  held  in  ser^ 
vitode.    Every  thing  must  depend  upoii  the  law 
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1825,     prevailing  at  the  time  and  place.     By  the  law  ap- 
,^j^2^jj^  plicable  to  this  case,  these  persons  are  free ;  they 
cannot,  therefore,  be  considered  as  merchandise 
or  effects  within  the  treaty. 

March  wh.  Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court,  and,  after  stating  the 
case,  proceeded  as  follows : 

In  prosecuting  this  appeal,  the  United  States 
assert  no  property  in  themselves.  They  appear 
in  the  character  of  guardians,  or  next  friends,  of 
these  Africans,  who  are  brought,  without  any  act 
of  their  own,  into  the  bosom  of  our  country,  in- 
sist on  their  right  to  freedom,  and  submit  their 
claim  to  the  laws  of  the  land,  and  to  the  tribu- 
nals of  the  nation. 

The  Consuls  of  Spain  and  Portugal,  respec- 
tively, demand  these  Africans  as  slaves,  who 
have,  in  tho-regular  course  of  legitimate  com- 
merce, been  acquired  as  property  by  the  subjects 
of  their  respective  sovereigns,  and  claim  their 
restitution  under  the  laws  of  the  United  States. 
How  far  the     In  examining  claims  of  this  momentous  impor- 

tlave  trade  is  .  r  .  . 

contrary  to  the  taucc ;  claims  iu  which  the  sacred  rights  of  liberty 

law  of  nature  ^^ 

and  nations.  '  and  of  property  come  in  conflict  with  each  other ; 
which  have  drawn  from  the  bar  a  degree  of  talent 
and  of  eloquence,  worthy  of  the  questions  that 
have  been  discussed ;  this  Court  must  not  yield  to 
feelings  which  might  seduce  it  from  the  path  of 
duty,  and  must  obey  the  mandate  of  the  law. 

That  the  course  of  opinion  on  the  slave  trade 
should  be  unsettled,  ought  to  excite  no  surprise. 
The  Christian  and  civilized  nations  of  the  world, 
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with  whom  we  have  most  intercourse,  have  all  1825. 
been  engaged  in  it.  However  abhorrent  this  ,^:r^?^^>^ 
traffic  may  be  to  a  mind  whose  original  feelings 
are  not  blunted  by  familiarity  with  the  practice, 
it  has  been  sanctioned  in  modern  times  by  the 
laws  of  all  nations  who  possess  distant  colonies, 
each  of  whom  has  engaged  in  it  as  a  common 
commercial  business  which  no  other  could  right- 
fully interrupt.  It  has  claimed  all  the  sanction 
which  could  be  derived  from  long  usage,  and  gene- 
ral acquiescence.  That  trade  could  not  be  con- 
sidered as  contrary  to  the  law  of  nations  which 
was  authorized  and  protected  by  the  laws  of  all 
commercial  nations  ;  the  right  to  carry  on  which 
was  claimed  by  each,  and  allowed  by  each. 

The  course  of  unexamined  opinion,  which  was 
founded  on  this  inveterate  usage,  received  its  Ifirst 
check  in  America ;  and,  as  soon  as  these  States 
acquired  the  right  of  self-government,  the  traffic 
was  forbidden  by  most  of  them.  In  the  begin- 
ning of  this  century,  several  humane  and  enlight- 
ened individuals  of  Great  Britain  devoted  them- 
selves to  the  cause  of  the  Africans  ;  and,  by  fre- 
quent 'appeals  to  the  nation,  in  which  the  enor- 
mity of  this  commerce  was  unveiled,  and  exposed 
to  the  public  eye,  the  general  sentiment  was  at 
length  roused  against  it,  and  the  feelings  of  jus- 
tice and  humanity,  regaining  their  long  lost  ascen- 
dency, prevailed  so  far  in  the  British  parliament 
as  to  obtain  an  act  for  its  abolition.  The  utmost 
efforts  of  the  British  government,  as  well  as  of 
that  of  the  United  States,  have  since  been  as- 
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18S5.  siduouflljr  employed  in  its  suppresaioii.  It  has 
Si^v^^  been  denounced  by  both  in  terms  of  great  seve- 
rity,  and  those  concerned  in  it  are  subjected  to 
the  heaviest  penalties  which  law  can  inflict.  In 
addition  to  these  measures  operating  on  their 
own  people,  they  have  used  all  their  influence  to 
bring  other  nations  into  the  same  system,  and  to 
interdict  this  trade  by  the  consent  of  all. 

Public  sentiment  has,  in  both  countries,  kept 
pace  with  the  measures  of  government ;  and  the 
opinion  is  extensively,  if  not  universally  enter- 
tained, that  this  unnatural  traffic  ought  to  be  sup- 
\  pressed.     While  its  illegality  is  asserted  by  some 

governments,  but  not  admitted  by  all ;  while  the 
detestation  in  which  it  is  held  is  growing  daily, 
and  even  those  nations  who  tolerate  it  in  fact, 
almost  disavow  their  own  conduct,  and  rather 
connive  at,  than  legalize,  the  acts  of  their  sub- 
jects; it  is  not  wonderful  that  public  feeling 
should  march  somewhat  in  advance  of  strict  law, 
and  that  opposite  opinions  should  be  entertained 
on  the  precise  cases  in  which  our  own  laws  may 
control  and  limit  the  practice  of  others.  Indeed, 
we  ought  not  to  be  surprised,  if,  on  this  novel 
series  of  cases,  even  Courts  of  justice  should,  in 
fll9me  instances,  have  carried  the  principle  of  sup- 
pression farther  than  a  more  deliberate  consider- 
ation of  the  subject  would  justify. 

The  Amedicj  (1  Acton's  Rep.  240.)  which  was 
an  American  vessel  employed  in  the  African 
trade,  was  captured  by  a  British  cruiser,  and  con- 
demned in  the  Vice  Admiralty  Court  of  Tortola* 
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An  appeal  was  prayed ;  and  Sir  William  Grant,  in  1825* 
delivering  the  opinion  of  the  Court,  said,  that  the  .^1J^^[J^JJ^ 
trade  being  then  declared  unjust  and  unlawful  by 
Great  Britain,  ^^  a  claimant  could  have  no  right, 
upon  principles  of  universal  law,  to  claim  restitu* 
tion  in  a  prize  Court,  of  human  beings  carried  as 
his  slaves.  He  must  show  some  right  that  has 
been  violated  by  the  capture,  some  property  of 
which  he  has  been  dispossessed,  and  to  which  he 
ought  to  be  restored.  In  this  case,  the  law^  of 
the  claimant's  country  allow  of  no  right  of  pro* 
perty  such  as  he  claims.  There  can,  therefore, 
be  no  right  of  restitution.  The  consequence  is, 
that  the  judgment  must  be  affirmed.'' 

The  Fortuna  (IDodson^s  Rep.  81.)  was  con- 
demned on  the  authority  of  the  AmediCj  and  the 
same  principle  was  again  affirmed. 

The  Diana  (1  DodseiCn  Rep.  95.)  was  a  Swe- 
dish vessel,  captured  with  a  •argo  of  slaves,  by 
a  British  cruiser,  and  condemned  in  the  Court  of 
Vice  Admiralty  at  Sierra  Leone.  This  sentence 
was  reversed  on  appeal,  and  Sir  William  Scott, 
in  pronouncing  the  sentence  of  reversal,  smd, 
''  the  condemnation  also  took  place  on  a  princi- 
ple which  this  Court  cannot  in  any  manner  re- 
cognise, inasmuch  as  the  sentence  affirms,  ^  that 
the  slave  trade,  from  motives  of  humanity,  hath 
been  abolished  by  most  civilized  nations,  anA  is 
not  J  at  ifu  present  time^  legally  authorized  by  any? 
This  appears  to  me  to  be  an  assertion  by  no  means 
sustainable."  The  ship  and  cargo  were  restored, 
on  the  principle  that  the  trade  was  allowed  by 
the  laws  of  Sweden. 
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1825.  The  principle  common  to  these  cases  is,  that 
iJjjJJ^J^J^^  the  legality  of  the  capture  of  a  vessel  engaged  in 
the  slave  trade,  depends  on  the  law  of  the  coun- 
try to  which  the  vessel  belongs.  If  that  law  gives 
its  sanction  to  the  trade,  restitution  will  be  de- 
creed ;  if  that  law  prohibits  it,  the  vessel  and 
cargo  will  be  condemned  as  good  prize. 

This  whole  subject  came  on  afterwards  to  be 
considered  in  the  Louis,  (2  Dodson's  Rep.  238.) 
The  opinion  of  Sir  William  Scott,  in  that  case, 
demonstrates  the  attention  he  had  bestowed  upon 
it,  and  gives  full  assurance  that  it  may  be  con- 
sidered as  settling  the  law  in  the  British  Courts 
of  Admiralty  as  far  as  it  goes. 

The  Louis  was  a  French  vessel,  captured  on  a 
slaving  voyage,  before  she  had  purchased  any 
slaves,  brought  into  Sierra  Leone,  and  condemned 
by  the  Vice  Admiralty  Court  at  that  place.  On 
an  appeal  to  the  Court  of  Admiralty  in  England, 
the  sentence  was  reversed. 

In  the  very  full  and  elaborate  opinion  given  on 
this  case.  Sir  William  Scott,  in  explicit  terms, 
lays  down  the  broad  principle,  that  the  right  of 
search  is  confined  to  a  state  of  war.  It  is  a  right 
strictly  belligerent  in  its  character,  which  can 
never  be  exercised  by  a  nation  at  peace,  except 
against  professed  pirates,  who  are  the  enemies 
of  the  human  race.  The  act  of  trading  in  slaves, 
however  detestable,.was  not,  he  said,  "  the  act  of 
freebooters,  enemies  of  the  human  race,  re- 
nouncing every  country,  and  ravaging  every  coun- 
try, in  its  coasts  and  vessels,  indiscriminately.^' 
It  was  not  piracy. 
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He  also  said,  that  this  trade  could  not  be  pro-  1825. 
nounced  contrary  to  the  law  of  nations.  "  A  .^!jf2j[J^I5j^. 
Court,  in  the  administration  of  law,  cannot  attri- 
bute criminality  to  an  act  where  the  law  imputes 
none.  It  must  look  to  the  legal  standard  of  mo« 
rality ;  and,  upon  a  question  oY  this  nature,  that 
standard  must  be  found  in  the  law  of  nations,  as 
fixed  and  evidenced  by  general,  and  ancient,  and 
admitted  practice,  by  treaties,  and  by  the  general 
tenor  of  the  laws  and  ordinances,  and  the  formal 
transactions  of  civilized  states  ;  and,  looking  to 
those  authorities,  he  found  a  difficulty  in  main- 
taining that  the  transaction  was  legally  crimi- 
nal." 

The  right  of  visitation  and  search  being  strictly 
a  belligerent  right,  and  the  slave  trade  being 
neither  piratical,  nor  contrary  to  the  law  of  na- 
tions, the  principle  is  asserted  and  maintained 
with  great  strength  of  reasoning,  that  it  cannot  * 
be  exercised  on  the  vessels  of  a  foreign  power, 
unless  permitted  by  treaty.  France  had  refused 
to  assent  to  the  insertion  of  such  an  article  in  her 
treaty  with  Great  Britain,  and,  consequently,  the 
right  could  not  be  exercised  on  the  high  seas  by  a 
British  cruiser  on  a  French  vessel. 

**  It  is  pressed  as  a  difficulty,"  says  the  Judge, 
'^  what  is  to  be  done,  if  a  French  ship,  laden  with 
slaves,  is  brought  in  ?  I  answer,  without  hesita- 
tion, restore  the  possession  which  has  been  un- 
lawfully devested  ;  rescind  the  illegal  act  done  by 
your  own  subject,  and  leave  the  foreigner  to  the 
justice  of  his  own  country." 

This  reasoning  goes  far  in  support  of  the  pro^ 
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1825.  position,  that,  in  the  British  Courts  of  admiralty, 
^JljJ^J^J^  the  vessel  even  of  a  nation  which  had  forbidden 
the  slave  trade,  but  had  not  conceded  the  right  of 
search,  must,  if  wrongfully  brought  in,  be  restored 
to  the  original  owner.  But  the  Judge  goes  far-* 
ther,  and  shows,  that  no  evidence  existed  to  prove 
that  France  had,  by  law,  forbidden  that  trade* 
Consequently,  for  this  reason,  as  well  as  for  that 
previously  assigned,  the  sentence  of  condemna- 
tion was  reversed,  and  restitution  awarded. 

.  In  the  United  States,  different  opinions  have 
been  entertained  in  the  different  Circuits  and 
Districts ;  and  the  subject  is  now,  for  the  first 
time,  before  this  Court. 

The  question,  whether  the  slave  trade  is  prohi- 
bited by  the  law  of  nations  has  been  seriously 
propounded,  and  both  the  affirmative  and  nega* 
tive  of  the  proposition  have  been,  maintained 
with  equal  earnestness. 

That  it  is  contrary  to  the  law  of  nature  will 
scarcely  be  denied.  That  every  man  has  a  na- 
tural right  to  the  fruits  of  his  own  labour,  is  ge- 
nerally admitted ;  and  that  no  other  person  can 
rightfully  deprive  him  of  those  fruits,  and  appro- 
priate them  against  his  will,  seems  to  be  the  ne- 
cessary result  of  this  admission.  But  from  the 
earliest  times  war  has  existed,  and  war  confers 
rights  in  which  all  have  acquiesced.  Among  the 
most  enlightened  nations  of  antiquity,  one  of 
these  was,  that  the  victor  might  enslave  the  van- 
quished. This,  which  was  the  usage  of  all,  could 
not  be  pronounced  repugnant  to  the  law  of  na- 
tions, which  is  certainly  to  be  tried  by  the  test  of 
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neral  usage.    That  which  has  received  the  assent    1825. 
of  all,  must  be  the  law  of  all.  ^^^Ti^S^. 

Slavery,  then,  has  its  origin  in  force ;  but  as 
the  world  has  agreed  that  it  is  a  legitimate  result 
of  force,  the  state  of  things  which  is  thus  produ- 
ced bj  general  consent,  caonot  be  pronounced 
unlawful. 

Throughout  Christendom,  this  harsh  rule  has 
been  exploded,  and  war  is  no  longer  considered 
as  giving  a  right  to  enslave  captives.  But  this  tri- 
umph of  humanity  has  not  been  universal.  The 
parties  to  the  modern  law  of  nations  do  not  pro- 
pagate their  principles  by  force ;  and  Africa  has 
not  yet-  adopted  them.  Throughout  the  whole 
extent  of  that  immense  continent,  so  far  as  we 
know  its  history,  it  is  still  the  law  of  nations  that 
prisoners  are  slaves.  Can  those  who  have  them- 
selves renounced  this  law,  be  permitted  to  partici- 
pate in  its  effects  by  purchasing  the  beings  who 
are  its  victims  ? 

Whatever  might  be  the  answer  of  a  moralist 
to  this  question,  a  jurist  must  search  for  its  legal 
solution,  in  those  principles  of  action  which  are 
sanctioned  by  the  usages,  the  national  acts,  and 
the  general  assent,  of  that  portion  of  the  world 
of  which  he  considers  himself  as  a  part,  ooid  to 
whose  law  the  appeal  is  made.  If  we  resort  to 
this  standard  as  the  test  of  international  law,  the 
question,  as  has  already  been  observed,  is  de- 
cided in  favour  of  the  legality  of  the  trade.  Both 
Europe  and  America  embarked  in  it;  and  for 
nearly  two  centuries,  it  was  carried  on  without 
opposition,  and  without  censure.    A  jurist  could 
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182&.     not  say,  that  a  practice  thus  supported  was  iUe- 
,^J^'][^^|^  gal,  and  that  those  engaged  in  it  might  be  punish- 
ed|  either  personally,  or  by  deprivation  of  pro- 
perty. 

In  this  commerce,  thus  sanctioned  by  univer- 
sal assent,  every  nation  had  an  equal  right  to  en- 
gage. How  is  this  right  to  be  lost  ?  Each  may 
renounce  it  for  its  own  people ;  but  can  this  re- 
nunciation affect  others  ? 

No  principle  of  general  law  is  more  univer^ 
sally  acknowledged,,  than  the  perfect  equality  of 
nations.  Russia  and  Geneva  have  equal  rights. 
It  results  from  this  equality,  that  no  one  can  right- 
fully impose  a  rule  on  another.  Each  legislates 
for  itself,  but  its  legislation  can  operate  on  itself 
alone.  A  right,  then,  which  is  vested  in  all  by 
the  consent  of  all,  can  be  devested  only  by  con- 
sent ;  and  this  trade^  in  which  all  have  participa- 
ted, must  remain  laii^ful  to  those  who  cannot 
be  induced  to  relinquish  it.  As  no  nation  can 
prescribe  a  rule  for  others,  none  can  make  a  law 
of  nations ;  and  this  traffic  remains  lawful  to  those 
whose  governments  have  not  forbidden  it. 

If  it  is  consistent  with  the  law  of  nations,  it 
cannot  in  itself  be  piracy.  It  can  be  made  so 
only  by  statute ;  and  the  obligation  of  the  statute 
cannot  transcend  the  legislative  power  of  the 
state  which  may  enact  it. 

If  it  be  neither  repugnant  to  the  law  of  nations, 
nor  piracy,  it  is  almost  superfluous  to  say  in  this 
Court,  that  the  right  of  bringing  in  for  adjudica- 
tion in  time  of  peace,  even  where  the  vessel  be- 
hiuffs  to  a  nation  which  has  prohibited  the  trade. 
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cannot  exist.  The  Courts  of  no  country  execute  1825. 
the  penal  laws  of  another ;  and  the  course  of,^^^^^^^^ 
the  American  government  on  the  subject  of  visi- 
tation and  search,  would  decide  any  case  in 
which  that  right  had  been  exercised  by  an  Ame- 
rican cruiser,  on  the  vessel  of  a  foreign  nation, 
not  violating  our  municipal  laws,  against  the  cap- 
tors. 

It  follows,  that  a  foreign  vessel  engaged  in  the 
African  slave  trade,  captured  on  the  high  seas  in 
time  of  peace,  by  an  American  cruiser,  and 
brought  in  for  adjudication,  would  be  restored. 

The  general  question  being  disposed  of,  it  re- 
mains to  examine  the  circumstances  of  the  par- 
ticular case. 

The  Antelope,  a  vessel  unquestionably  belong-  The  spanitii 
ing  to  Spanish  subjects,  was  captured  while  re- 
ceiving a  cargo  of  Africans  on  the  coast  of  Africa, 
by  the  Arraganta,  a  privateer  which  was  man- 
ned in  Baltimore,  and  is  said  to  have  been  then 
under  the  flag  of  the  Oriental  republic.  Some 
other  vessels,  said  to  be  Portuguese,  engaged  in 
the  same  traffic,  were  previously  plundered,  and 
the  slaves  taken  from  them,  as  well  as  from  ano- 
ther vessel  then  in  the  same  port,  were  put  on 
board  the  Antelope,  of  which  vessel  the  Arra- 
ganta took  possession,  landed  her  crew,  and  put 
on  board  a  prize  master  and  prize  crew.  Both 
vessels  proceeded  to  the  coast  of  Brazil,  where 
the  Arraganta  was  wrecked,  and  her  captain  and 
crew  either  lost  or  made  prisoners. 

The  Antelope,  whose  name  was  changed  to 
the  General  Ramirez,  after  an  inefiectual  attempt 
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1825.  to  sell  the  Africans  on  board  at  Surinam,  arrired 
ifll^^^^^  off  the  coast  of  Florida,  and  was  hovering  on 
that  coast,  near  that  of  the  United  States,  for 
Sisveral  days.  Supposing  her  to  be  a  pirate,  or 
a  vessel  wishing  to  smuggle  slaves  into  the  Uni- 
ted States,  Captain  Jackson,  of  the  revenue  cut- 
ter Dallas,  went  in  quest  of  her,  and  finding  her 
laden  with  slaves,  commanded  by  officers  who 
wer6  citizens  of  the  United  States,  with  a  crew 
who  spoke  English,  brought  her  in  for  adjudica- 
tion. 

She  was  libelled  by  the  Vice  Consuls  of  Spain 
and  Portugal,  each  of  whom  claim  that  portion 
of  the  slaves  which  were  conjectured  to  belong 
to  the  subjects  of  their  respective  sovereigns ; 
which  claims  are  opposed  by  the  United  States 
on  behalf  of  the  Africans. 
On  whom  the     In  the  argumcut,  the  question  on  whom  the 

onui  probattdi  «         « -  •     •  111  .  «  « 

it  thrown  iu€mu8  probandt  is  imposed,  has  been  considered 
t  It  case.  ^  ^^  great  importance,  and  the  testimony  ad- 
duced by  the  parties  has  been  critically  examined. 
It  is  contended,  that  the  Antelope,  having  been 
wrongfully  dispossessed  of  her  slaves  by  Ameri- 
can citizens,  and  being  now,  together  with  her 
cargo,  in  the  power  of  the  United  States,  ought 
to  be  restored,  without-  farther  inquiry,  to  those 
out  of  whose  possession  she  was  thus  wrongfully 
taken.  No  proof  of  property,  it  is  said,  ought 
to  be  required.  Possession  is  in  such  a  case  evi- 
dence of  property. 

Conceding  this  as  a  general  proposition,  the 
counsel  for  the  United  States  deny  its  application 
to  this  case.     A  distinction  is  taken  between 
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TtuHy  who  are  generally  free,  and  goodSf  which  1825. 
are  always  property.  Although,  with  respect  to  .j:]j^]^^J^>;^ 
the  last,  possession  may  constitute  the  only  proof 
of  property  which  is  demandable,  something 
more  is  necessary  where  men  are  claimed.  Some 
proof  should  be  exhibited  that  the  possession 
was  legally  acquired.  A  distinction  has  been 
also  drawn  between  Africans  unlawfully  taken 
from  the  subjects  of  a  foreign  power  by  persons 
acting  under  the  authority  of  the  United  States, 
and  Africans  first  captured  by  a  belligerent  pri- 
vateer, or  by  a  pirate,  and  then  brought  rightfully 
into  the  United  States,  under  a  reasonable  appre- 
hension that  a  violation  of  their  laws  was  intend- 
ed. Being  rightfully  in  the  possession  of  an 
American  Court,  that  Court,  it  is  contended, 
must  be  governed  by  the  laws  of  its  own  coun- 
try; and  the  condition  of  these  Africans  must 
depend  on  the  laws  of  the  United  States,  not  on 
the  laws  of  Spain  and  Portugal. 

Had  the  Arraganta  been  a  regularly  commis- 
sioned cruiser,  which  hud  committed  no  infraction 
of  the  neutrality  of  the  United  States,  her  cap- 
ture of  the  Antelope  must  have  been  considered 
as  lawful,  and  no  question  could  have  arisen  re- 
specting the  rights  of  the  original  claimants. 
The  question  of  prize  or  no  prize  belongs  solely 
to  the  Courts  of  the  captor.  But,  having  violated 
the  neutrality  of  the  United  States,  and  having 
entered  our  ports,  not  voluntarily,  but  under  co- 
ercion, some  difficulty  exists  refif>ecting  the  ex- 
tent of  the  obligation  to  restore,  on  the  mere 
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1825.    proof  of  former  possession,  which  is  imposed  on 
v^^v^^  this  government. 

The  Antelope*        —^  ,        _  _,        ii«ii         /•«       11        y^ 

If,  as  IS  charged  m  the  hbels  of  both  the  Con- 
suls, as  well  as  of  the  United  States,  she  was  a 
pirate,  hovering  on  the  coast  with  intent  to  intro- 
duce slaves  in  violation  of -the  laws  of  the  United 
States,  our  treaty  requires  that  property  rescued 
from  pirates  shall  be  restored  to  the  Spanish 
owner  on  his  making  proof  of  his  property. 

Whether  the  General  Ramirez,  originally  the 
Antelope,  is  to  be  considered  as  the  prize  of  a 
commissioned  belligerent  ship  of  war  unlawfully 
equipped  in  the  United  States,  or  as  a  pirate,  it 
seems  proper  to  make  some  inquiry  into  the  title 
of  the  claimants. 

In  support  of  the  Spanish  claim,  testimony  is 
produced,  showing  the  documents  under  which 
the  Antelope  sailed  from  the  Havana  on  the  voy- 
age on  which  she  was  captured  ;  that  she  was 
owned  by  a  Spanish  house  of  trade  in  that  place  ; 
that  she  was  employed  in  the  business  of  pur- 
chasing slaves,  and  had  purchased  and  taken  on 
board  a  considerable  number,  when  she  was 
seized  as  prize  by  the  Arraganta. 

Whether,  on  this  proof,  Africans  brought  into 
the  United  States,  under  the  various  circum- 
stances belonging  to  this  case,  ought  to  be  re- 
stored or  not,  is  a  question  on  which  much  diffi- 
culty has  been  felt.  It  is  unnecessary  to  state 
the  reasons  in  support  of  the  affirmative  or  nega- 
tive answer  to  it,  because  the  Court  is  divided  on 
it,  and,  consequently,  no  principle  is  settled.  So 
much  of  the  decree  of  the  Circuit  Court  as  di- 
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reels  restitution  to  the  Spanish  claimant  of  the     1825. 
Africans  found  on  board  the  Antelope  when  she  .^^jfTrteiSpe. 
was  captured  by  the  Arraganta,  is  affirmed. 

There  is  some  difficulty  in  ascertaining  their 
number.  The  libel  claims  one  hundred  and  fitly 
as  belonging  to  Spanish  subjects,  and  charges 
that  one  hundred  or  more  of  these  were  on  board 
the  Antelope.  Grondona  and  Ximenes,  Spanish 
officers  of  the  Antelope  before  her  capture,  both 
depose  positively  to  the  number  of  one  hundred 
and  sixty-six.  Some  deduction,  however,  is  to 
be  made  from  the  weight  of  Grondona's  testi- 
mony, because,  he  says,  in  one  of  his  deposi- 
tions, that  he  did  not  count  the  slaves  on  the  last 
day  when  some  were  brought  on  board,  and  adds, 
that  he  had  lost  his  papers,  and  spoke  from  me- 
mory, and  from  the  information  he  had  received 
from  others  of  the  crew,  after  his  arrival  in  the 
Havana.  Such  of  the  crew  as  were  examined, 
concur  with  Grondona  and  Ximenes  as  to  num- 
bers. 

The  depositions  (ff  the  Spanish  witnesses  on 
this  point,  are  opposed  by  those  of  John 
Smith,  the  Captain  of  the  General  Ramirez,  and 
William  Brunton,  one  of  the  crew  of  the  Arra- 
ganta,  who  was  transferred  to  the  Antelope. 

John  Smith  deposes,  that  ninety-three  Africans 
were  found  on  board  the  Antelope  when  cap- 
tured, which  he  believes  to  have  been  Spanish 
property.  He  also  says,  that  one  hundred  and 
eighty-three  were  taken  out  of  Portuguese  Ves- 
sels. 

William  Brunton  deposes,  that  more  slaves 
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1825.    were  taken  out  of  the  Portuguese  ship  than  were 
.^IjJ^^J^J^  in  any  other,  and  that  ninety  odd  were  represent- 
ed by  the  crew  to  have  been  on  board  the  Ante- 
lope when  she  was  captured. 

I^  to  the  positive  testimony  of  these  witnesses, 
we  add  the  inference  to  be  drawn  from  the  state- 
ment of  the  libel,  and  the  improbability  that  so 
large  a  number  of  Africans  as  are  claimed  could 
have  been  procured,  under  the  circumstances  in 
which  the  Antelope  was  placed,  between  the 
13th,  when  she  was  liberated  by  the  first  pirate 
who  seized  her,  and  the  23d,  when  she  was  finally 
captured,  we  are  rather  disposed  to  think  the 
weight  of  testimony  is  in  favour  of  the  smaller 
number.  But  supposing  perfect  equality  in  this 
respect,  the  decision  ought,  we  think,  to  be 
against  the  claimant. 

Whatever  doubts  may  attend  the  <)uestion  whe- 
ther the  Spanish  claimants  are  entitled  to  resti- 
tution of  all  the  Africans  taken  out  of  their  pos- 
session with  the  Antelope,  we  cannot  doubt  the 
propriety  of  demanding  ample  proof  of  the  ex- 
tent of  that  possession.  Every  legal  principle 
which  requires  the  plaintifiT  to  prove  his  claim  in 
any  case,  applies  with  full  force  to  this  point ; 
and  no  countervailing  consideration  exists.  The 
amis  probandi,  as  to  the  number  of  Africans 
which  were  on  board  when  the  vessel  was  cap- 
tured, unquestionably  lies  on  the  Spanish  libel- 
lants.  Their  proof  is  not  satisfactory  beyond 
ninety-three.  The  individuals  who  compose  this 
number  must  be  designated  to  the  satisfaction  of 
the  Circuit  Court. 
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We  proceed  next  to  consider  the  libel  of  the     1825* 
Vioe-Consul  of  Portugal.     It  claims  one  hundred  ^^Ijf^^^^JJ^, 
and  thirty  slaves,  or  more^  ^^  all  of  whom,  as  the 
libellant  is  informed  and  belieyes,"  are  the  pro-  ^uJm  dia^" 
perty  of  a  subject  or  subjects  of  his  Most  Faithful 
Majesty ;  and  although  ^'  the  rightful  owners  of 
such  slaves  be  not  at  this  time  individually  and 
certainly  known  to  the  libellant,  he  hopes  and 
expects  soon  to  discover  them." 

John  Smith,  and  William  Brunton,  whose  de- 
positions have  already  been  noticed,  both  state, 
that  several  Africans  were  taken  out  of  Portu- 
guese vessels ;  but  neither  of  them  state  the 
means  by  which  they  ascertcuned  the  national 
character  of  the  vessels  they  had  plundered.  It 
does  not  appear  that  their  opinions  were  founded 
on  any  other  fact  than  the  flag  under  which  the 
vessels  sailed.  Grondona,  also,  states  the  plun- 
der of  a  Portuguese  vessel,  lying  in  the  same 
port,  and  engaged  in  the  same  traffic  with  the 
Antelope  when  she- was  captured  ;  but  his  testi- 
mony is  entirely  destitute  of  all  those  circum- 
stances which  would  enable  us  to  say,  that  he  had 
any  knowledge  of  the  real  character  of  .the  ves- 
sel, other  than  was  derived  from  her  flag.  The 
cause  furnishes  no  testimony  of  any  description, 
6ther  than  these  general  declarations,  that  the 
|Rfoprietors  of  the  Africans  now  claimed  by  the 
Vice-X/onaul  of  Portugal,  were  the  subjects  of 
his  king ;  nor  is  there  any  alhision  to  the  indi- 
viduals to  whom  they  belong.  These  vessels 
were  plmidered  in  March,  1820,  and  the  libel 
was  filed  in  August  of  the  same  year.    From 
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1825.  that  time  to  this,  a  period  of  more  than  five 
.^:j^Jj^^J^  years,  no  subject  of  the  crown  of  Portugal  has 
appeared  to  assert  his  title  to  this  property, 
no  individual  has  been  designated  as  its  probable 
owner.  This  inattention  to  a  subject  of  so  much 
real  interest,  this  total  disregard  of  a  valuable 
property,  is  so  contrary  to  the  common  course  of 
human  action,  as  to  justify  serious  suspicion  that 
the  real  owner  dares  not  avow  himself. 

That  Americans,  and  others,  who  cannot  use 
the  flag  of  their  own  nation,  carry  on  this  criminal 
and  inhuman  traffic  under  the  flags  of  other  coun- 
tries, is  a  fact  of  such  general  notoriety,  that 
Courts  of  admiralty  may  act  upon  it.  It  cannot 
be  necessary  to  take  particular  depositions,  to 
prove  a  fact  which  is  matter  of  general  and  pub- 
lic history.  This  long,  and  otherwise  unaccQunt- 
able  absence,  of  any  Portuguese  claimant,  fur- 
nishes irresistible  testimony,  that  no  such  claim- 
ant exists,  and  that  the  real  owner  belongs  to 
some  other  nation,  and  feels  the  necessity  of 
concealment. 

An  attempt  has  been  made  to  supply  this  defect 
of  testimony,  by  adducing  a  letter  from  the  secre- 
tary to  whose  department  the  foreign  relations 
of  Portugal  are  supposed  to  be  intrusted,  sug- 
gesting the  means  of  transporting  to  Portugal 
those  slaves  which  may  be  in  the  possession  of 
the  Vice-Consul,  as  the  property  of  his  fellow 
subjects.  Allow  to  this  document  all  the  efiect 
which  can  be  claimed  for  it,  and  it  can  do  no 
more  than  supply  the  want  of  an  express  power 
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from  the  owners  of  the  slaves  to  receive  them.     1825. 
It  cannot  be  considered  as  ascertaining  the  own-  ^^^^^^1^^!^, 
ers,  or  as  proving  their  property. 

The  difficulty,  then,  is  not  diminished  by  this 
paper.  These  Africans  still  remain  unclaimed 
by  the  owner,  or  by  any  person  professing  to 
know  the  owner.  They  are  rightfully  taken  from 
American  citizens,  and  placed  in  possession  of 
the  law.  No  property  whatever  in  them  is  shown. 
It  is  said,  that  possession,  in  a  case  of  this  de- 
scription, is  equivalent  to  property.  Could  this 
be  conceded,  who  had  the  possession  ?  From 
whom  were  they  taken  by  the  Arraganta  ?  It  is 
not  alleged  that  they  are  the  property  of  the 
crown,  but  of  some  individual.  Who  is  that  in- 
dividual P  No  such  person  is  shown  to  exist,  and 
his  existence,  after  such  a  lapse  of  time,  cannot 
be  presumed. 

The  libel,  which  claims  them  for  persons  en- 
tirely unknown,  alleges  a  state  of  things  which 
is  prima  fade  evidence  of  an  intent  to  violate  the 
laws  of  the  United  States,  by  the  commission  of 
an  act  which,  according  to  those  laws,  entitles 
these  men  to  freedom.  Nothing  whatever  can 
interpose  to  arrest  the  course  of  the  law,  but  the 
title  of  the  real  proprietor.  No  such  title  ap- 
pears, and  every  presumption  is  against  its  ex- 
istence. 

We  think,  then,  that  all  the  Africans,  now  in 
possession  of  the  Marshal  for  the  District  of 
Georgia,  and  under  the  control  of  the  Circuit 
Court  of  the  United  States  for  that  District, 
which  were  brought  in  with  the  Antelope,  other- 
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1825*  wis0  called  the  General  Ramirez,  except  those 
J;j^2^[^  which  may  be  designated  as  the  property  of  the 
Spanish  claimantSy  ought  to  be  delivered  up  to 
the  United  States,  to  be  disposed  of  according 
to  law.  So  much  of  the  sentence  of  the  Circuit 
Court  as  is  contrary  to  this  opinion,  is  to  be  re- 
versed, and  the  residue  affirmed. 

Pecree.  This  cause  came  on  to  be  heard,  &c. ; 
On  consideration  whereof,  this  Court  is  of  opi- 
nion, that  there  is  error  in  so  much  of  the  sen- 
tence and  decree  of  the  said  Circuit  Court,  as 
directs  the  restitution  to  the  Spanish  claimant  of 
the  Africans  in  the  proceedings  mentioned,  in  the 
ratio  which  one  hundred  and  sii^ty-six  bears  to 
the  whole  number  of  those  which  remained  alive 
at  the  time  of  pronouncing  the  said  decree ;  and 
also  in  so  much  thereof,  as  directs  restitution  to 
the  Portuguese  claimant ;  and  that  so  much  of 
the  said  decree  ought  to  be  reversed,  and  it  is 
hereby  reversed  and  annulled.  And  this  Court, 
proceeding  to  give  such  decree  as  the  said  Cir- 
cuit Court  ought  tg  have  given,  doth  direct  and 
ORDER,  that  the  restitution  to  be  made  to  the 
Spanish  claimant,  shall  be  according  to  the  ratio 
which  ninety-three  (instead  of  one  hundred  and 
sixty-six)  bears  to  the  whole  number,  compre- 
hending as  well  those  originally  on  board  the 
Antelope,  as  those  which  were  put  on  board  that 
vessel  by  the  Captain  of  the  Arraganta.  After 
making  the  apportionment  according  to  this  ratio, 
and  deducting  from  the  number  the  rateable 
loss  which  must  fall  on  the  slaves  to  which  the 
Spanish  claimants  were  originally  entitled,  the 
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residue  of  the  said  ninety-three  are  to  be  deliver-    1825. 
ed  to  the  Spanish  claimant,  on  the  terms  in  the  said  .nJ^^pUJ^ 
decree  mentioned ;  and  all  the  remaining  Afri-     burgh, 
cans  are  to  be  delivered  to  the  United  States,  to 
be  disposed  of  according  to  law ;  and  the  said 
decree  o£  the  said  Circuit  Court  is,  in  all  things 
not  contrary  to  this  decree,  affirmed. 


[IffSTAircB  Court.    Slate  Tkadb  Acts.] 

The  Plattsburgh.     Marino,  Claimant. 

m 

A  question  of  fact  under  the  Slave  Trade  Acts,  as  to  k  vessel 
claimed  by  a  Spanish  subject,  as  having  been  engaged  in  the  trade 
under  the  laws  of  his  own  country,  but  proved  to  have  been  original- 
ly equipped  in  the  United  States  for  tbe  voyage  in  question. 

Under  the  Slave  Trade  Act  of  1794,  c.  11.  the  forfeiture  attaches 
where  the  original  voyage  is  commenced  in  the  United  States ; 
whether  the  vessel  belong  to  citizens  or  foreigners,  and  whether  the 
act  is  done  tuojurt^  or  by  an  agent  for  the  benefit  of  another  person 
who  b  not  a  citizen  or  resident  of  the  United  States. 

Circumstances  of  a  pretended  transfer  to  a  Spanish  subject,  and 
the  commencement  of  a  new  voyage  in  a  Spanish  port,  held  not  be 
sufficient  to  break  the  continuity  of  the  original  adventure,  and  to 
avoid  the  forfeiture. 

It  is  not  necessary,  to  incur  the  forfeiture  under  the  Slave  Trade 
Acts,  that  the  equipments  for  the  voyage  should  be  completed.  It  is 
sufficient,  if  any  preparations  are  made  for  the  unlawful  purpose. 

APPEAL  from  the  Circuit  Court  for  the 
Southern  District  of  New-York. 

This  was  a  seizure  of  the  schooner  Platts- 
burgh,  otherwise  called  the  Maria  Gertrudes^  on 
the  Coast  of  Africa,  made  by  the  United  States 
ship  of  war,  the  Cyane,  in  the  year  1820.    The 
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1825.  vessel  was  brought  into  the  port  of  New- York 
l^r^Piattli-  ^^^  adjudication,  and  a  libel  of  information  was 
bnrgb.  filed  in  the  District  Court,  under  the  acts  of  Con- 
gress of  1794,  c.  11.  and  of  1800,  c.  205.  prohi- 
biting  the  slave  trade.  A  claim  was  given  in  on 
behalf  of  Juan  Marino,  a  Spanish  subject,  and  a 
resident  merchant  of  St.  Jago  de  Cuba.  Upon 
the  proofs  taken,  a  decree  of  condemnation  was 
pronounced  in  the  District  Court,  which  was 
affirmed  in  the  Circuit  Court  pro  forma,  and  the 
cause  was  brought  by  appeal  to  this  Court. 

Monk  iMik.  The  cause  was  argued  by  Mr.  Jones  and  Mr. 
Mayer'  for  the  appellants,  and  by  the  Attorney 
General  for  the  respondents.^  The  argument 
turned  principally  upon  the  question  of  fact,  as 
to  the  origin  of  the  adventure  in  the  United  States, 
and  the  alleged  subsequent  transfer  to  a  Spanish 
subject,  so  as  to  change  the  property,  and  break 
the  continuity  of  the  voyage.  The  same  grounds 
of  law  were  also  insisted  on  by  both  parties,  as 
in  the  argument  of  the  preceding  case  of  the 
Antelope ;  but,  as  the  present  cause  was  determi- 
ned by  the  Court  exclusively  upon  the  facts  re- 
specting the  alleged  sale  and  change  of  voyage, 
it  has  not  been  thought  necessary  to  report  the 
arguments  of  counsel. 

a  They  cited,  the  Diana,  1  Dodson^s  Rep.  95.  The  Louis, 
2  Dodson^s  Rep.  228. 

b  He  cited,  the  Fortuna,  1  Dodson^s  Rep,  81.1B6.  The  Don- 
na Marianna,  1  Dodson^s  Rep,  91*  The  St.  Jago  de  Cuba^ 
9  Wheat.  Rep.  409. 

The  cases  cited  from  the  English  Admiralty  Reports,  will  be 
found  in  the  Appendix  to  the  present  volume,    (C.)  p^  40 — 84. 
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Mr.  Justice  Story  delivered  the  opinion  of  the     1825. 

This  is  a  Ubel  founded  on  the  several  acts  of  burgh. 
Congress  for  the  prohibition  of  the  slave  trade,  jifo^  i^a. 
and  contains  various  distinct  allegations,  and  es- 
pecially counts  framed  on  the  Slave  Trade  Acts 
of  1794,  ch.  11.  and  1800,  ch.  205.  It  is  unne- 
cessaiy  to  enter  upon  a  minute  examination  of 
the  pleadings,  because  the  whole  case  turns  upon 
the  question,  whether,  in  point  of  fact,  the  voy- 
age was  originally  undertaken  from  the  United 
States,  or  was  undertaken  by  the  claimant,  Mr. 
Marino,  from  the  island  of  Cuba,  after  a  bona 
fide  purchase  made  by  him,  altogether  discon- 
nected from  the  original  enterprise. 

The  Plattsburgh  was  duly  registered  at  Balti- 
more as  an  American  vessel,  owned  by  Messrs. 
Sheppard,  D'Arcy,  &  Didier,  jun.  of  that  place,  in 
October,  1817.  She  cleared  out  at  the  custom 
house  under  the  command  of  Captain  Joseph  F. 
Smith,  in  December,  1819,  having  what  is  called 
an  assorted  cargo  on  board,  on  a  voyage  ostensi- 
bly for  St.  Thomas,  in  the  West  Indies,  but 
in  reality,  for  St.  Jago,  in  the  island  of  Cuba. 
Up' to  this  period,  the  ownership  remained  upon 
the  ship's  papers  wholly  unchanged.  But  it  is 
now  asserted,  that  the  shares  of  D'Arcy  and  Di- 
dier were  purchased  by  Sheppard  for  the  sum  of 
6,000  dollars,  and  that  the  voyage  was  wholly 
undertaken  on  his  account.  The  first  remark 
which  arises  upon  this  state  of  the  case  is,  how 
it  should  come  to  pass,  if  the  purchase  were  bona 
fide^  that  the  requisite  alterations  were  not  made 
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1825.  In  due  time  both  tressels  arrived  at  the  port  of 
^*^"^^^  destination,  and  unladed  their  cargoes.  And 
hurgh.  here  the  sale  to  Mr.  Marino  is  alleged  to  have 
taken  place,  in  entire  good  faith,  for  the  sum  of 
12,000  dollars,  although,  upon  the  production  of 
the  bill  of  sale,  the  sum  is  there  asserted  to  be 
8,000  dollars  only.  Both  of  the  vessels  are  con- 
signed to  a  Mr.  JVanton,  at  St.  Jago,  through 
whom  the  negotiation  seems  to  have  been  made. 
After  the  ostensible  sale,  the  Plattsburgh  under- 
went repairs  under  the  agency  of  Wanton,  and 
was  in  due  form  made  a  Spanish  ship,  with  Spa- 
nish national  documents  ;  and  the  usual  prepara- 
tions were  made,  and  the  usual  passports  obtain- 
ed, to  equip  her  for  a  slave  voyage  to  the  coast 
of  Africa,  under  her  new  owners.  A  part  of  the 
cargo  of  the  Eros  was  taken  on  board  of  the 
Plattsburgh,  and  particularly  about  300  casks  of 
gunpowder.  The  original  crew  were,  apparently, 
discharged,  but  Captain  Smith,  two  of  the  mates, 
and  six  or  eight  of  the  men,  together  with  Stark, 
still  remained  on  board,  and  accompanied  the 
vessel  to  the  coast  of  Africa,  she  being,  during 
that  voyage,  under  the  nominal  command  of  a 
Mr.  Gonzalez,  with  the  assumed  name  of  the 
Maria  Gertrudes.  She  was  captured,  while  lying 
on  the  coast  of  Africa,  north  of  the  line,  by  the 
boats  of  the  United  States  ship  of  war  Cyane, 
under  Lieutenant  Stringham,  and  was  brought 
into  the  port  of  New- York  for  adjudication,  and 
was  there  finally  condemned  by  the  District  and 
Circuit  Courts  ;  and  the  present  appeal  is  from 
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the  decree  pronounced^  pro  formay  by  the  lat-     1825. 

c      ,    .  1         1.  /•    ,         .  The    Platts. 

fSucn  IS  a  general  outline  of  the  circumstances  burgh. 
of  the  case,  upon  which  it  is  material  to  observe, 
that  if  the  original  object  of  the  equipment  and 
voyage  from  Baltimore  was  for  the  purpose  of 
carrying  on  the  African  slave  trade,  the  forfeit- 
ure equally  attaches,  whether  the  schooner  was 
then  owned  by  American  citizens,  or  by  a  fo- 
reigner. The  act  of  1794,  ch.  11.  expressly  de- 
clares, that  no  citizen  or  resident  in  the  United 
States  shall,  for  himself,  or  any  other  person 
whatsoever,  either  as  master,  factor,  or  owner, 
build,  fit,  equip,  load,  or  otherwise  prepare,  any 
vessel  within  any  port  of  the  United  States,  nor 
cause  any  vessel  to  sail  from  cmy  port  within  the 
same,  for  the  purpose  of  carrying  on  any  trade 
or  traffic  in  slaves,  to  any  foreign  country,  &c. 
&c.  under  the  penalty  of  forfeiture.  Under  this 
act,  it  is  immaterial  to  whom  the  ownership  be- 
longs, and  whether  the  act  is  done  9uo  jure,  or 
for  the  benefit  of  another  person.  If,  therefore, 
the  Plattsburgh  was  equipped  at  Baltimore  by 
the  owners,  or  by  the  master,  or  by  Stark,  as 
factor  or  agent,  to  carry  on  the  slave  trade  for  the 
benefit  of  Marino,  the  case  falls  directly  within 
the  prohibitions  of  the  act.  And,  in  this  view, 
the  declarations  of  Sheppard  and  Stark,  respect- 
ing the  sale,  are  not  without  considerable  signifi- 
cance. But,  there  is  no  pretence  to  say,  upon 
the  facts  in  proof,  that  the  actual  ownership,  at 
the  commencement  of  the  voyage,  was  not  in 
Sheppard  and  his  partners,  or  in  Stark.     We 
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1825.  find  the  latter  travelling  with  the  vessel  through 
^^^^T^^^  ftU  her  subsequent  wanderings,  with  a  considera- 
fturgh.  ble  cargo  on  board,  which  belonged  to  himself 
when  she  left  Baltimore,  and  which  was  at  St. 
Jago  transhipped  from  the  Eros ;  we  find  the 
original  master,  and  mates,  with  eflicient  authority^ 
on  board,  on  the  coast  of  Africa  ;  we  find  all  par- 
ties yielding  obedience  to  them,  and  to  Stark ; 
we  find  the  master  resorting  to  subterfuges,  and 
concealments,  after  the  capture,  and  the  log- 
book kept  in  the  English  language  ;  and  if  the 
testimony  of  two  of  the  crew  is  admitted,  (and 
one  of  them  is  not  in  the  slightest  degree  dis- 
credited,) we  find  the  most  decisive  proofs,  that 
the  original  voyage  was  conceived  and  executed 
solely  with  a  view  to  the  slave  trade.  Whatever 
exceptions  may  be  taken  to  the  testimony  of 
Ferver,  (and  it  is  certainly  open  to  much  animad- 
version from  his  first  prevarications,)  it  has  the 
merit  of  standing  supported,  as  to  its  main  facts, 
by  all  the  other  circumstances  of  the  case.  The 
natural,  nay,  the  almost  necessary  inference  from 
those  circumstances  is,  that  they  belong  to  a  me- 
ditated infringement  of  the  acts  prohibiting  the 
slave  trade. 

It  has  been  asked,  in  what  manner  the  original 
intention  can  be  deduced  from  the  facts,  since 
the  Plattsburgh  had  on  board  an  innocent  cargo 
when  she  left  Baltimore.  That,  however,  is  not 
quite  certain,  for  though  nothing  noxious  appear- 
ed on  the  face  of  the  manifest,  yet,  if  Ferver  and 
Flower  are  believed,  there  was  a  barrel  of  hand- 
cuffs concealed  in  the  run,  demonstrating,  in  no 
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equivocal  manner,  the  object  of  the  parties.  But,     1825. 
assuming  that  the  equipments  were  all  innocent  .^I^'^p^jl 
in  their  own  nature,  that  would  not  help  the  case,      burgh, 
if  there  were  positive  proof  of  a  guilty  intention. 
The  law  does  not  proceed  upon  the  notion,  that 
provisions  or  equipments  which  are  adapted  to 
ordinary  voyages,  are  not  within  the  forfeiting 
clause,  if  they  are  intended  for  carrying  on  the 
slave  trade.     Nor  is  it  necessary  that  there  should 
be  complete  equipments  for  this  purpose.     It  is 
sufficient  if  any  preparations  are  made  for  the 
unlawful  purpose.     Such  was  the  doctrine  of  this 
Court  in  the  cases  formerly  adjudged,  which  were 
cited  at  the  bar." 

But  there  is  no  pretence  to  separate  the  voy- 
age of  the  Plattsburgh  from  that  of  the  Eros. 
Both  were  undertaken  by  the  same  party,  and  for 
the  same  object.  The  Eros  carried  out  the  cargo 
adapted  to  carry  on  the  traffic,  and  for  the  pur- 
pose of  concealment,  the  Plattsburgh  was  made 
to  assume  the  garb  of  innocence.  It  was  an  in- 
genious device  to  lull  suspicions,  and  escape  the 
penalties  of  the  law  ;  but  the  intention  is  just  as 
strongly  manifested  as  though  all  the  offensive 
articles  had  been  laden  on  board  the  Plattsburgh. 
In  short,  the  Eros  may  be  considered  as  the  mere 
tender  of  the  Plattsburgh,  and  subservient  to  all 
the  objects  of  the  latter.  Her  cargo  found  its 
way  on  board  after  the  arrival  at  St.  Jago,  under 
the  direction  of  Stark,  who,  true  to  his  original 
purpose,  remained  with  the  Plattsburgh  as  the 

a  The  Emily  aod  the  Caroline,  9  Wheat.  Rep.  381 . 
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1825.  d/uxfdctL  It  is  impossible,  upon  any  reasonable 
^Jj^"^^J^_  grounds,  to  assume  his  intention  to  have  been  a 
burgh,  purely  lawful  traffic  at  St,  J  ago.  If  it  had  been 
so,  why  should  he  have  been  found  on  board  on 
the  coast  of  Africa?  Men  ,do  not,  ordinarily, 
take  upon  themselves  such  an  odious  and  dan- 
gerous post,  surrounding  themselves  with  penal- 
ties and  suspicions,  without  causes  deeply  con- 
nected with  their  own  private  interests  and  pur- 
poses. 

But,  we  are  told,  that  here  was  a  genuine  sale 
to  a  Spaniard,  who  was  authorized,  by  the  laws 
of  his  country,  to  carry  on  the  slave  trade,  and, 
however  immoral  or  inhuman  it  may  be,  the 
Court  are  to  decide  his  case  upon  principles  of 
law,  and  not  merely  upon  principles  of  justice  or 
morality.  Certainly  the  Court  have  nothing  to 
do  with  the  conscience  of  the  Spanish  claimant, 
if  he  has  established  a  bona  jide^  legal  owner- 
ship. But  that  is  the  very  point  in  controversy. 
This  is  not  the  case  of  an  ordinary  trade,  where 
no  disguise  is  necessary  or  useful.  It  is  the  case 
of  a  trade  prohibited  to  American  citizens  under 
very  heavy  penalties,  penalties  which  have  since 
been  aggravated  to  the  infliction  of  capital 
punishment.  It  is  a  trade  odious  in  our  country, 
and  carries  a  permanent  stain  upon  the  reputation 
of  all  who  are  concerned  in  it,  and  is  watched  by 
the  severest  vigilance  of  the  government.  Under 
such  circumstances,  it  is  obvious  that  it  cannot 
be  carried  on  under  our  flag,  but  at  the  greatest 
hazards,  and  with  few  chances  of  escaping  de- 
fection.    If  carried  on  at  all,  it  must,  therefore, 
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be  carried  on  by  Americans,  under  the  disguise  1825. 
of  foreign  flags  ;  and,  it  is  notorious,  that  in  the  rjll^"''^^ 
colonial  ports  of  Spain,  there  is  little  difficulty  in  burgh, 
procuring  all  the  apparatus  for  the  use  of  the  na- 
tional flag.  The  existence  of  such  a  flag  is  not, 
when  circumstances  of  just  suspicion  occur,  any 
decisive  proof  of  innocence,  for  it  is  just  such  a 
cover  as  must  accompany  the  fraud.  And  these 
considerations  cannot  fail  to  attract  the  attention 
of  a  boTUB  Jidei  Spanish  purchaser.  He  cannot 
but  know,  that  American  cruisers  are  in  search 
of  those  who  violate  our  laws  respecting  this 
traffic ;  and  he  would  deem  it  the  highest  impru- 
dence to  place  his  property  in  a  situation  in  which 
it  might  justly  be  suspected  of  an  admixture  of 
American  interests.  He  would  studiously  ex- 
clude from  his  ship  all  Americans,  lest  they 
should  involve  him  in  serious  losses.  Of  course, 
he  would,  a  fortiori,  exclude  from  his  employ- 
ment the  original  American  master  and  owner 
from  whom  he  had  purchased.  He  could  not, 
without  the  grossest  rashness,  be  presumed  to 
forget,  that  an  American  owner,  and  master,  on 
board  of  a  vessel  recently  under  their  control, 
and  recently  purchased,  would  jeopard  the  whole 
adventure,  for,  upon  the  search  of  a  cruiser,  they 
would  excite  very  strong  presumptions  of  guilt. 
How,  then,  can  we  reconcile,  with  the  notion  of  a 
bona  fide  purchase  in  this  case,  the  continued 
employment  of  the  owner,  the  master,  the  mates, 
and  a  large  proportion  of  the  crew,  of  the  Platts- 
burgfa  ?  Does  it  not  necessarily  diminish  the 
credibility  of  such  a  claim  ? 
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1825.  What,  then,  are  the  explanations  attempted  to 
f^^^^^^^  b®  given  upon  this  subject  ?  It  is  said,  that  Smith 
kurgb.  and  Stark  were  employed  by  Wanton  to  go  to 
the  coast  of  Africa  to  transact  business  for  him, 
and  that  they  were  mere  passengers.  But  what 
business  of  Wanton  ?  None  is  proved,  or  at- 
tempted to  be  proved.  And  who,  in  fact,  is 
Wanton  ?  He  is  the  consignee  of  Stark,  both 
for  the  Plattsburgh  and  the  Eros.  He  is  the 
shipper  of  the  cargo  for  the  coast  of  Africa,  and, 
upon  the  face  of  the  bill  of  lading,  no  other  per- 
son appears  as  owner ;  and  it  is  now  said,  that 
he  is  what  is  called  an  actianist,  or  share  holder, 
in  the  voyage ;  and,  by  the  Spanish  laws,  or 
course  of  trade,  such  persons  do  not  appear  as 
owners  on  the  papers.  It  is  remarkable,  that  if 
such  be  the  law,  Marino's  name  should  not  ap- 
pear on  the  bill  of  lading,  and  that  Wanton's 
alone  is  stated.  The  ambiguous  fact  is  alleged, 
that  no  freight  is  payable,  because  the  vessel  and 
cargo  are  united  for  the  voyage.  Surely  it  must 
have  been  in  the  power  of  the  claimant  to  have 
given  much  more  full  and  exact  information  on 
this  point. 

Then,  as  to  Captain  Smith's  being  amere  pas- 
senger, on  which  so  much  reliance  is  placed  by 
the  claimant,  how  does  it  comport  with  the  facts 
upon  the  record  ?  At  the  time  of  the  capture  he 
appeared  as  a  principal  personage,  and  evidently 
conducted  himself  differently  from  a  person  who 
had  no  interest  in  the  voyage,  and  was  a  mere 
spectator.  But  what  is  decisive,  to  show  that 
this    is    a   mere  disguise,   too   thin   not  to    be 
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easily  seen  through,  is  the  letter  found  on  bowd,  1825. 
written  by  him,  to  the  mate,  a  short  time  before ipjf^pj^ 
the  vessel  sailed  from  St.  Jago,  in  which  the  mask  burgh, 
is  stripped  off,  and  he  appears  in  his  natural  cha- 
racter as  master.  It  is  as  follows :  **  Sir,  I  wish 
you  to  get  the  schooner  down  to  Moro  in  the 
morning,  and  get  the  men  quartered  to  the  guns, 
and  station  them  on  the  tops  and  forecastle,  the 
same  as  on  board  armed  ships,  and  get  all  ready 
for  going  to  sea  to-morrow  night.  After  you  get 
down  to  the  Moro,  send  the  boat,  with  four  men, 
for  me.  Yours,  Jos.  Smith."  Nothing  can  be 
more  unlike  the  character  or  authority  of  a  pas- 
senger, than  these  directions.  They  belong 
to  one  who  has  a  right  to  command,  and  knows 
he  is  to  be  obeyed.  The  language  imports  a 
right  to  control  the  voyage,  and  could  be  dictated 
only  by  one  in  possession  of  the  effective  com- 
mand. It  would  be  absurd  for  an  American  pas- 
senger to  addresis  such  a  note  to  an  American 
mate,  who  was  responsible  to  a  Spanish  master 
for  all  his  orders  and  conduct.  It  would  be  an 
exercise  of  credulity  far  beyond  any  just  claims 
of  the  evidence,  to  lead  the  Court  to  the  belief, 
that  Captain  Smith  was  a  mere  passenger.  The 
circumstances  of  the  case  are  at  war  with  the 
supposition,  and  the  positive  testimony  of  Fer- 
ver,  and  Flower,  completely  overturns  it. 

Without  going  more  at  large  into  the  evidence, 
in  which  there  is  much  matter  open  to  observa- 
tion, it  is  sufficient  to  state,  that  in  the  opinioa 
of  the  Court,  the  redity  of  the  asserted  sale  to 
Marino  is  not  established  by  the  proofs,  and  our 
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conclusion  is,  that  the  unlawful  enterprise  had  its 
origin  at  Baltimore. 

Decree  affirmed,  with  costs. 


[Chaivcert.] 

Thomas,  Appellant, 

V. 

Gabrielle  Brockenbrough,  John  Harvie,  Ed- 
AViN  Harvie,  Jacqueline  Harvie,  Julia  Ann 
Harvie,  Heirs  at  law,  and  Devisees  of  John 
Harvie,  Respondents. 

Although  bills  of  review  are  not  strictly  within  the  statute  of  limita- 
tions, yet  Courts  of  equity  will  adopt  the  analogy  of  the  statute  in 
prescribing  the  time  within  which  they  shall  be  brought. 

Appeals  in  equity  causes  being  limited  by  the  Judiciary  Acts  of  1789, 
c.  20.  s.  2£.,  and  of  1803,  c  353.  [xciii.]  s.  £.,  to  fire  years  after  the 
decree,  the  same  period  of  limitation  is  applied  to  bills  of  review. 

Qttcere,  Whether  a  bill  of  review,  founded  upon  matter  discovered 
since  the  decree,  is  also  barred  by  the  lapse  of  five  years  ? 

It  is  in  the  discretion  of  the  Court,  to  grant  leave  to  file  a  bill  of  re- 
view for  that  cause. 


APPEAL  from  the  Circuit  Court  of  Ken- 
tucky. The  appellant,  Thomas,  filed  in  that 
Court,  at  the  November  term,  1818,  a  bill  to  re- 
view and  reverse  a  final  decree  of  the  same 
Court,  pronounced  at  the  May  term,  1810,  by 
which  the  plaintiff*  in  the  bill  of  review,  and  de- 
fendant in  the  original  suit,  was  decreed  to  con- 
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vey  to  the  heirs  of  John  Harvie,  the  plaintiffs  in 
the  original  suit,  a  certain  tract  of  land,  which 
formed  the  subject  of  controversy  in  that  suit. 
The  bill  of  review,  after  stating  the  substance  of 
the  original  bill,  which  was  filed  by  John  Harvie, 
and  the  bill  of  revivor,  after  his  death,  in  the 
name  of  the  present  respondents,  in  whose  favour 
the  decree  was  passed,  assigns  the  following  er- 
rors in  the  said  decree,  as  causes  for  its  reversal. 

1.  That  the  entry  of  James  Clark,  under  whom 
the  said  John  Harvie  claimed  the  land  in  dispute, 
was  void  for  uncertainty. 

2.  That  before  the  final  decree  was  passed, 
the  said  Harvie  died,  leaving  a  will,  by  which  he 
devised  the  land  in  controversy  to  his  sons,  Edwin 
and  Jacqueline,  two  of  the  plaintiffs  in  the  bill 
of  revivor,  of  which  will  the  plaintifiT  was  wholly 
ignorant  until  long  after  the  final  decree  was  en- 
tered. 

3.  That  the  said  Edwin  Harvie  died  previous 
to  the  said  decree,  and  his  right  in  the  said  land 
descended  to  his  heirs  at  law,  John  and  Lewis, 
who  were  no  parties  to  the  said  suit,  of  which  facts 
the  plaintifi*  was  wholly  ignorant  until  long  after 
the  decree  complained  of. 

To  this  bill  of  review,  the  defendants  plead,  in 
bar,  the  decree  passed  and  enrolled  in  the  origi- 
nal suit,  and  the  prosecution  by  the  plaintifiT, 
Thomas,  of  a  writ  of  error  to  the  Supreme  Court 
to  reverse  the  same,  which  was  dismissed,  and 
then  demurred  to  so  much  of  the  bill  as  sought  to 
review  and  reverse  the  said  decree.  Upon  argu- 
ment of  the  plea  and  demurrer,  the  Court  below 
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1825.    dismuised  the  bill  of  review,  and  the  cause  was 
^•jJI^^j^JJ^  brought,  by  appeal,  to  this  Court. 

i^n.         ^^*  TaXbotj  for  the  appellant,  argued  upon  the 


Feft.  101^. 


merits  of  the  original  cause,  to  invalidate  the 
title  of  the  plaintiff  in  that  cause,  founded  upon 
the  entry  of  Clark ;  and,  also,  upon  the  other 
errors  assigned  in  the  bill  of  review.  He  insist- 
ed, that  there  was  no  period  of  limitation  to  bills 
of  review,  by  the  act  of  Congress,  and  that,  in 
this  case,  the  biU  of  review  being  founded  upon 
newly  discovered  evidence,  and  having  been  per- 
mitted by  the  Court  below,  in  its  discretion,  to 
be  filed,  it  must  be  determined  by  the  error  in 
the  original  decree.  In  England,  it  is  usual  to 
recite  all  the  important  facts  of  the  cause  in  the 
decree.  In  this  country,  this  is  not  done,  and, 
therefore,  the  pleadings,  exhibits,  and  proofs, 
must  be  resorted  to,  in  order  to  discover  the  errors 
apparent  upon  the  face  of  the  original  decree. 

Mr.  Bibhj  contra,  insisted,  that  the  first  error 
assigned  upon  the  merits  of  the  original  cause, 
was  no  ground  for  a  bill  of  review.  The  errors 
in  law  must  be  apparent  on  the  face  of  the 
decree.  If  a  fact  be  mistaken  at  the  hearing, 
and  in  the  decretal  order,  it  must  be  rectified  by 
a  rehearing,  which  rehearing  cannot  be  after  de- 
cree enrolled.*  The  other  errors  assigned,  did 
not  prejudice  the  appellant,  nor  had  he  any  in- 
terest in  correcting  them.    But  the  conclusive 

a  Comb  v.  Pnmd,  Cewettn  Ch.  54.    S  Bl  Conm.  454. 
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objection  to  the  whole  proceeding  was,  that  here  ^^^* 
is  an  atteqipt,  by  a  bill  of  review,  to  revise  the 
original  decree,  after  the  appeal  is  barred  by  the 
limitation  of  five  years,  prescribed  in  the  acts  of 
Congress.  In  England,  writs  of  error  are  limit- 
ed by  statute  to  twenty  years,  and  the  Courts  of 
equity  have  limited  appeals,  and  bills  of  review, 
to  the  same  period,  by  analogy  to  that  statute/ 

Mr.  Justice  Washington  delivered  the  opinion  Fefc.  iwfc. 
of  the  Court,  and  after  stating  the  case,  proceed- 
ed as  follows : 

The  first  error  assigned  in  the  bill  of  review, 
involves  the  merits  of  the  original  cause,  and  was 
intended  to  induce  a  re-examination  of  the  title 
of  the  plaintifis  in  that  cause,  the  validity  of 
which  had  been  established  by  the  decree.  But, 
previous  to  an  investigation  of  that  subject,  a 
preliminary  question  has  been  suggested  by  the 
counsel  for  the  appellee,  which  the  Court  is  called 
upon  to  consider.  The  record  shows,  that  the 
order  of  the  Court,  permitting  the  bill  to  be  filed, 
was  granted  eight  years  subsequent  to  the  final 
decree  in  the  original  cause;  and  the  question  to/ 
be  decided  is,  whether  this  remedy  was  not  bar- 
red by  length  of  time  ? 

It  must  be  admitted,  that  bills  of  review  are  not 
stricdy  within  any  act  of  limitations  prescribed 
by  Congress ;   but   it  is    unquestionable,   that 

a  Sut  10,  and  11.  Wm.  HI.  c.  14.  Siat.  at  Larger  vol.  3.  p. 
2043.  Viner^s  Ahr.  tit.  LMtatian,  105.  Smith  v.  Clay,  Ambl. 
645.;  but  much  better  reported  in  note  to  Deloraine  v.  Browne, 
3  Bro.  Ck.  Cm  639. 
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1825.  Courts  of  equity,  acting  upon  tlie  principle,  tliat 
laches  and  neglect  ought  to  be  discoujitenanced, 
and  that  in  cases  of  stale  demands  its  aid  ought 
not  to  be  afforded,  have  always  interposed  some 
limitation  to  suits  brought  in  those  Courts.  It 
is  stated  by  Lord  Camden^  in  the  case  of  8mith 
V.  Claffy  (Ambl.  645.  3  Bro.  Ch.  Cos.  639.  note,) 
^^  that  as  the  Court  of  equity  has  no  legislative 
authority,  it  could  not  properly  define  the  time  of 
bar  by  a  positive  rule  ;  but  that,  as  often  as  par- 
liament had  limited  the  time  of  actions  and  re- 
medies to  a  certain  period  in  legal  proceedings, 
the  Court  of  Chancery  adopted  that  rule,  and  ap- 
plied it  to  similar  cases  in  equity.''  Upon  this 
principle  it  is,  that  an  account  for  rents  and  pro- 
fits, in  a  common  case,  is  not  carried  beyond  six 
years,  or  a  redemption  of  mortgaged  premises 
allowed  after  twenty  years  possession  by  the 
mortgagee,  or  a  bill  of  review  entertained  after 
twenty  years,  by  analogy  to  the  statute  which 
limits  writs  of  error  to  that  period. 

These  principles  seem  to  apply,  with  peculiar 
strength,  to  bills  of  review,  in  the  Courts  of  the 
United  States,  from  the  circumstance,  that  Con- 
gress has  thought  proper  to  limit  the  time  within 
which  appeals  may  be  taken  in  equity  causes, 
thus  creating  an  analogy  between  the  two  reme- 
dies, by  appeal,  and  a  bill  of  review,  so  apparent, 
that  the  Court  is  constrained  to  consider  the  lat- 
ter as  necessarily  comprehended  within  the 
equity  of  the  provision  respecting  the  former. 
For,  it  is  obvious,  that  if  a  bill  of  review^  to  re- 
verse a  decree,  on  the  ground  of  error  apparent 
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on  its  face,  may  be  filed  at  any  period  of  time  1825. 
beyond  the  five  years  limited  for  an  appeal,  it 
will  follow,  that  an  original  decree  may,  in  effect, 
be  brought  before  the  Supreme  Court  for  re-ex- 
amination, after  the  period  prescribed  by  law 
for  an  immediate  appeal  from  such  decree,  by 
appealing  from  the  decree  of  the  Circuit  Court, 
upon  the  bill  of  review.  In  short,  the  party 
complaining  of  the  original  decree  would,  in  this 
way,  be  permitted  to  do  indirefctly,  what  the  act 
of  Congress  has  prohibited  him  from  doing  di- 
rectly. 

Whether  a  bill  of  review,  founded  upon  matter 
discovered  since  the  decree,  is  in  like  manner 
barred  by  the  lapse  of  five  years  after  such  de- 
cree, is  a  question  which  need  not  be  decided  in 
the  present  case,  since  we  are  all  of  opinion,  that 
it  is  in  the  discretion  of  the  Court  to  grant  leave 
to  file  a  bill  of  review  for  that  cause,  and  that 
such  leave  ought  not  to  be  granted  in  a  case 
where  it  appears  that  the  plaintiff"  is  not  ag- 
grieved by  the  decree,  on  account  of  the  error 
so  assigned  ;  or,  that  being  granted,  the  Court 
ought  to  dismiss  the  bill,  where  no  other  error 
is  assigned. 

In  this  case,  the  Court  below  decided,  in  the 
original  cause,  that  the  title  to  the  land  in  con- 
troversy was  vested  in  the  heirs  of  John  Harvie, 
and  decreed  the  appellant  to  convey  the  same  to 
them. 

If  Thomas,  then,  had  no  title  .to  the  land,  of 
what  consequence  was  it  to  him,  that  the  convey- 
ance was  decreed  to  be  made  to  all  the  complain- 
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1825.  ^^^  ^^  ^^^^  cause,  a$  being  the  heirs  of  Harvie, 
rather  than  to  two  of  them,  who,  he  alleged, 
were  entitled  to  the  land  as  devisees  t    If  they 

Tftjior.    ^j  jjQi  complain  of  the  decree,  (and  that  they 

did  not,  is  proved  by  their  plea  and  demurrer  to 
the  bill  of  review,)  and  if  the  plaintiff  in  this  bill 
was  not  injured  by  it,  the  Court  is  at  a  loss  to 
conceive,  upon  what  legal  or  equitable  ground, 
that  decree  could  have  been  reversed  for  the 
errors  growing  dut  of  the  after  discovered  evi- 
dence. These  observations  apply  equally  to  the 
second  and  third  errors  assigned. 

• 

Decree  affirmed,  with  costs. 


[Ohancbrt.    Limitation.    Local  Law.] 

Elmendorf,  Appellant^  v.  Taylor  and  others, 

Respondents. 

Although  the   statutes  of  limitation   do  not   apply,  in  terms,  to 

Courts  of  Equity,  yet  the  period  of  limitation  which  takes  away 

^a  right  of  entry,  or  an  action  of  ejectment,  has  been  held  by  analogy 

to  bar  relief  in  equity,  even  where  the  period  of  limitation  for  a  writ 

of  right,  or  other  real  action,  had  not  expired. 

Where  an  adverse  possession  has  continued  for  twenty  years,  it  con- 
stitutes a  complete  bar  in  equity,  wherever  an  ejectment  would  be 
barred  if  the  plaintiff  possessed  a  legal  title. 

The  rule  which  requires  all  the  parties  in  interest  to  be  brought  be- 
fore the  Court,  does  not  affect  the  jurisdiction,  but  is  subject  to  the 
discretion  of  the  Court,  and  may  be  modified  according  to  circum- 
stances. 

In  the  Courts  of  the  United  States,  wherever  the  case  may  be  com- 
pletely decided  as  between  the  litigant  parties,  an  interest  existing 
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in  some  other  person,  whom  the  process  of  the  Court  cannot  reach,      1825* 
as  if  such  part  j  be  a  resident  of  another  State,  will  not  prevent  a  v^^v^^^ 
decree  upon  the  merits.  Elmendorf 

The  Courts  of  erery  government  have  the  exclusive  authority  of  con-  ^* 

struing  its  local  statutes,  and  their  construction  will  be  respected  in         ^^  ^^' 
every  other  country. 

This  Court  respects  the  decbions  of  the  State  Courts  upon  their  local 
statutes,  in  the  same  manner  as  the  State  Courts  are  bound  by  the 
decisions  of  this  Court  in  construing  the  constitution,  laws,  and 
treaties  of  the  Union.   * 

In  Kentucky,  a  survey  must  be  presumed  to  be  recorded  at  file  expira- 
tion of  three  months  fron\its  date,  and  an  entry  dependent  on  it  is 
entitled  to  all  the  notoriety  of  the  survey  as  a  matter  of  record. 

An  entry  in  the  following  words,  ''  W.  D.  enters  8,000  acres,  begin- 
ning at  the  most  south  west  wardly  comer  of  D.  R.'s  survey  of  8,000 
acres,  between  Floyd's  Fork  and  Bull  Skin ;  thence  along  his  west- 
wardiy  line  to  the  corner  ;  thence  the  same  course  with  J.  K.'s  line 
north  %^  west,  964  poles,  to  a  survey  of  J.  L.  for  22,000  acres ; 
thence  with  Lewis'  line,  and  from  the  beginning  south  7^  west  till 
a  line  parallel  with  the  first  line  will  include  the  quantity,"  is  a 
valid  entry. 

Such  an  entry  is  aided  by  the  notoriety  of  the  surveys,  which  it  calls 
to  adjoin,  where  those  surveys  had  been  made  three  months  ante** 
rior  to  its  date. 

APPEAL  from  the  Circuit  Court  of  Kentucky. 
This  was  a  bill  in  equity,  brought  by  the  appel- 
lant, Elmendorf,  in  the  Court  below,  to  obtain  a 
conveyance  of  lands  held  by  the  respondents 
under  a  prior  grant,  and  under  entries  which  were 
all  older  than  his  entry.  But  the  defendants  be- 
low relied  entirely  on  their  patent ;  and  the  case, 
consequently,  depended  on  the  validity  of  the 
plaintiff's  entry.  This  entry  was  made  on  the 
19th  of  April,  1784,  as  follows :  **  Walker  Daniel 
enters  8,000  acres,  beginning  at  the  most  south- 
westwardly  comer  of  Duncan  Rose's  survey  of 
8,000  acres,  between  Floyd's  Fork  and  Bull 
Skin ;  thence  along  his  westwardly  line  to  the 
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1825.  coraer ;  thence,  the  same  course  with  Granville 
Smith's  lower  line,  to  John  Lewis'  corner;  thence 
V.        with  Lewis'  line,  and  from  the  beginning  south 

Taylor,  ^p  ^^g^^  ^.jj  ^  jj^^  parallel  with  the  first  wUl  in- 
clude the  quantity."  This  entry  was  afterwards 
explcdned  and  amended  on  the  1st  of  July,  1784, 
so  as  to  read  as  follows :  "  Walker  Daniel  enters 
8,000  acres,  beginning  at  the  most  southwest- 
wardly  corner  of  Duncan  Rosens  survey  of  8,000 
acres,  between  Floyd's  Fork  and  Bull  Skin ; 
thence  along  his  westwardly  line  to  the  corner ; 
thence  the  same  course  with  James  Kemp^s  line 
north  2^  west,  964  poles,  to  a  survey  of  John 
Lewis  for  22,000  acres ;  thence  with  Lewis'  line, 
and  from  the  beginning  south  7^  west,  till  aline 
parallel  with  the  first  line  will  include  the  quan- 
tity." 

The  plaintift''s  bill  was  dismissed  by  the  Court 
below,  and  the  cause  brought  by  appeal  to  this 
Court.  It  was  argued,  at  a  former  term,  by  Mr. 
Clayy  and  Mr.  Talbot^  for  the  appellant,  and  by 
Mr.  Bibhj  for  the  respondents,  and  was  again 
argued  at  the  present  term  by  the  same  counsel. 
Fth  ^Qth.  On  the  part  of  the  appellant,  it  was  contended, 
that  the  survey  referred  to  in  the  amended  entry, 
was,  at  the  time,  an  object  of  sufficient  notoriety 
to  give  validity  to  the  entry,  which  called  for  one 
of  its  corners  as  a  beginning.  The  Land  Law 
of  Virginia  prescribes,  that  surveys  shall  be  re- 
turned to  the  office,  and  recorded  in  a  record 
book,  to  be  kept  for  that  purpose  by  the  princi- 
pal surveyor,  within  three  months  from  the  time 
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of  their  being  made.  This  survey  had  thus  be-  1825. 
come  a  matter  of  record :  and  subsequent  pur-  ELaaeodorf 
chasers  were  bound  to  know  its  position,  in  the  ▼• 
same  manner  as  they  are  bound  to  know  the  po-  *^  ^'' 
sition  of  entries.  The  book  of  surveys  has  every 
quality  of  a  record,  except  that  the  surveyor  is 
restrained  from  granting  copies  until  the  time 
limited  by  law,  for  the  return  of  surveys  to  the 
land  office,  has  expired ;  and  the  notoriety  at- 
tached to  the  record  of  survey,  does  not  entirely 
depend  on  the  right  to  demand  a  copy  of  it.  The 
right  to  inspect  it  still  exists,  and  this  right  has 
been  considered  by  the  legislature  as  giving  suffi- 
cient  notice,  to  all  persons  interested,  to  enter  a 
caveat  against  the  issuing  of  a  patent.  Were 
the  question  of  novel  impression,  there  could 
be  no  doubt.  But  it  had  been  settled  by  a  long 
series  of  decisions  in  the  local  tribunal,  and  has 
become  a  settled  rule  of  property,  which  this 
Court  would  respect,  in  the  same  manner  as  it 
always  respected  the  interpretation  of  local  sta- 
tutes by  the  State  Courts.* 

On  the  part  of  the  respondents,  it  was  insisted, 
that  the  prohibition  in  the  statute  to  give  a  copy 
of  the  survey,  excludes  the  idea  of  that  notoriety 
which  is  ascribed  to  a  record.  Though  inserted 
for  preservatien^n  a  book,  which  is  termed  a  book 
of  record,  it  does  not  become  substantially  a  mat- 
ter of  record,  until  it  becomes  public  and  acces- 
sible to  all  the  world.    Even  if  an  inspection  of 


a  The  cases  cited  are  enumerated    in    the   opinion  of  th« 
Court. 
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1825.     the  book  was  demandable  as  a  matter  of  right, 

Eimendorf  ®^^^  *^  inspection  would,  from  the  nature  of 
▼.  things,  be  of  no  avail,  unless  an  office  copy  could 
*^  ^''  be  obtained.  The  notoriety  of  the  surveys  re- 
ferred to  in  the  entry,  would  not,  therefore,  be 
inferred  from  the  fact,  that  the  three  months, 
within  which  they  were  directed  by  the  statute 
to  be  recorded,  had  expired  before  making  the 
entry.  It  was,  also,  insisted,  that  the  appellant's 
claim  did  not  entitle  him  to  maintain  the  bill  in 
his  own  name,  for  the  land  in  question.  He  was 
a  tenant  in  common  with  others,  and  could  not 
be  allowed  to  sue  in  equity  without  making  his 
co-tenants  parties  to  the  bill.*  The  length  of  time 
since  which  the  plaintiff's  title  had  accrued,  was 
also  insisted  on  as  an  equitable  bar.  More  than 
twenty  years  had  elapsed,  and  the  principle  was 
well  settled,  that  a  Court  of  equity  would  adopt 
the  analogy  of  the  statute  of  limitations,  applied 
to  bar  an  entry,  or  an  ejectment,  as  the  rule  to 
be  applied  to  equitable  rights  and  remedies.''  The 
statute  of  limitations  is  made  to  protect  against 
ancient  claims,  whether  well  or  ill  founded,  the 


a  Hinde.  Pract.  2.  16  Ves.  325.  6  Johns.  Ch.  Cds.  450.  3 
Bro.'Ch.  Rep.  229.     2  Ves.  sen,  312.     4  Johns.  Ch,  Rep.  199. 

h  Francis*  Max.  X.  p.  38..  Smith  v.  Clay,  3  Bro,  Ch.  Rep. 
639.  uote.  Jenner  v.  Tracy,  3  P.  Wms.  note  (B.)  2  Equ. 
Cos.  Abr.  tit.  "  Length  of  Time:^  Cook  v.  Arnhani,  3  P.  Wms. 
283.  Bond  v.  Hopkins,  1  Scho.  ^  Lefr.  413.  Hovenden  v. 
Lord  Annesley,  2  Scho.  SfLefr.  607.  1  Vem.  196.  362.  1  Ch. 
Rep.  105.  3  Atk.  225.  2  Ves.  sen.  226.  2  Atk.  83.  Chol- 
mondeley  v.  Clinton,  2  Jacobs  ^  Walker y  138. 
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evidences  of  which  may  have  been-  lost,  or  ob-    1825. 
soured  by  time/  Etai^ 

Mr.  Chief  Justice  Marshall  delivered  the  opi-     TaJJo**- 
nion  of  the  Court.  March  5ih. 

This  suit  was  brought  by  the  appellant,  El- 
mendorfy  in  the  Court  for  the  seventh  Circuit 
and  District  of  Kentucky,  to  obtain  a  conveyance 
of  lands  held  by  the  defendants  under  a  prior 
grant,  and  under  entries  which  are  also  older 
than  the  entry  of  the  plaintiff.  As  the  defendants 
do  not  adduce  their  entries,  and  rely  entirely  on 
their  patent,  the  case  depends  on  the  validity  of 
the  plaintiff's  entry.  That  was  made  in  April, 
1784,  and  was  afterwards,  in  July  of  the  same 
year,  explained,  of  €ua[iended,  so  as  to  read  as 
follows  :  <^  Walker  Daniel  enters  8,000  acres,  be* 
ginning  at  the  most  southwestwardly  corner  of 
Duncan  Rose's  survey  of  8,000  acres  between 
Floyd's  Fork  and  Bull  Skin ;  thence  along  his 
westwardly  line  to  the  comer;  thence  the  same 
course  with  James  Kemp's  line,  north  2^  west,  964 
poles  to  a  survey  of  John  Lewis  for  22,000  acres ; 
thence  with  Lewis'  line,  and  from  the  beginning 
south  7^  west,  till  a  line  parallel  with  the  first  line 
will  include  the  quantity." 

As  this  entry  begins  at  ^*  the  most  southwest- 
wardly comer  of  Duncan  Rose's  survey  of  8,000 
acres  between  Floyd's  Fork  and  Bull  Skin,"  the 
first  inquiry  is,  whether  this  survey  was  at  the 
time  an  object  of  sufficient  notoriety  to  give  va- 

a  Ckmaitson  v.  Williams,  8  Cranch^s  Rep.  72-  Shipp  v. 
Miller,  2  IFheai.  Rep.  324. 
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1825.  lidity  to  an  entry  calling  for  one  of  its  comers  as 
^^'^^  a  beginning.  It  is  not  pretended  that  the  survey 
,.  V.  itself  had  acquired  this  notoriety ;  but  the  plaintilSf 
^  '•  contends  that  it  had  become  a  matter  of  record ; 
and  that  subsequent  purchasers  were,  on  that  ac- 
count, bound  to  know  its  position^  in  like  manner 
as  they  are  bound  to  know  the  position  of  entries. 
The  Land  Law  prescribes  that  surveys  shall  be  re- 
turned to  the  office,  and  recorded  in  a  record 
book,  to  be  kept  for  that  purpose  by  the  principal 
surveyor,  within  three  months  from  the  time  of 
their  being  made.  They  are  to  be  returned  to 
the  land  office  in  twelve  months  from  their  date, 
during  which  time  the  surveyor  is  forbidden  to 
give  a  copy  to  any  person  other  than  the  owner. 
It  is  contended  by  the  defendants,  that  this  pro- 
hibition to  give  a  copy  of  the  plot  and  certificate 
of  survey,  excludes  the  idea  of  that  notoriety 
which  is  ascribed  to  a  record.  Though  inserted 
for  preservation  in  a  book  which  is  denominated  a 
book  of  record,  it  does  not  become,  in  fact,  a  re- 
cord, until  it  shall  partake  of  that  characteristic 
quality  of  a  record,  on  which  the  obligation  to  no- 
tice it  is  founded,  being  accessible  to  all  the 
world.  Were  even  an  inspection  of  the  book 
demandable  as  matter  of  right,  which  the  de- 
fendants deny,  that  inspection  would,  they  say, 
from  the  nature  of  the  thing,  be  of  no  avail,  un- 
less a  copy  was  also  attainable.  They  insist, 
therefore,  that  the  notoriety  of  these  surveys  is 
not  to  be  implied  from  the  fact  that  the  three 
months  had  expired,  during  which  they  were  di- 
rected by  law  to  be  recorded. 
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The  plaintiff  contends,  that  the  book  of  surveys  1825. 
has  every  characteristic  of  a  record,  except  that 
the  surveyor  is  restrained  from  granting  copies, 
until  the  time  limited  by  law  for  the  return  of  sur- 
veys to  the  land  office  shall  have  expired ;  and 
denies  that  the  notoriety  attached  to  a  record  is 
dependent  entirely  on  the  right  to  demand  a  copy 
of  it.  He  maintains  the  right  to  inspect  it,  and 
insists  that  this  right  has  been  considered  by  the 
legislature  as  giving  sufficient  notice  to  all  per- 
sons interested  in  the  property  to  enter  a  caveat 
against  the  issuing  of  a  patent,  from  which  he  im- 
plies that  it  is  intended  as  a  record  to  give  no- 
tice, although  a  copy  of  it  cannot  be  obtained. 

Were  this  question  now  for  the  first  time  to  be 
decided,  a  considerable  contrariety  of  opinion  re- 
specting it  would  prevail  in  the  Court ;  but  it  will 
be  unnecessary  to  discuss  it,  if  the  point  shall  ap- 
pear to  be  settled  in  Kentucky. 

This  Court  has  uniformly  professed  its  dispo-  how  far  tbii 
sition,  in  cases  depending  on  the  laws  of  a  parti- ^e^  the^d^- 
cular  State,  to  adopt  the  construction  which  the  s\*^J|J**co^o J{5,* 
Courts  of  the  State  have  given  to  those  laws.  ^"jP^'J  ^^  ^JJJ; 
This  course  is  founded  on  the  principle,  supposed  ^^^' 
to  be  universally  recognised,  that  the  judicial  de- 
partment of  every  government,  where  such  depart- 
ment exists,  is  the  appropriate  organ  for  constru- 
ing the  legislative  acts  of  that  government.  Thus, 
no  Court  in  the  universe,  which  professed  to  be 
governed  by  principle,  would,  we  presume,  un- 
dertake to  say,  that  the  Courts  of  Great  Britain, 
or  of  Fr^ce,  or  of  any  other  nation,  had  misun- 
derstood their  own  statutes,  and  therefore  erect 
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1825.  itself  into  a  tribunal  which  should  correct  such  mis- 
):fr^'^7^^  understandinif.  We  receive  the  construction 
V.  given  by  the  Courts  of  the  nation  as  the  true 
*^  ^^*  sense  of  the  law,  and  feel  ourselves  no  more  at 
liberty  to  depart  from  that  construction,  than  to 
depart  from  the  words  of  the  statute.  On  this 
principle,  the  construction  given  by  this  Court  to 
the  constitution  and  laws  of  the  United  States  is 
received  by  all  as  the  true  construction ;  and  on 
the  same  principle,  the  construction  given  by  the 
Courts  of  the  several  States  to  the  legislative  acts 
of  those  States,  is  received  as  true,  unless  they 
come  in  conflict  with  the  constitution,  laws,  or 
treaties  of  the  United  States.  If,  then,  this  ques- 
tion has  been  settled  in  Kentucky,  we  must  sup- 
pose it  to  be  rightly  settled. 

The  defendants  contend,  that  conflicting  opi- 
nions have  been  given  in  the  State,  and  that  the 
question  is  still  open  ;  while  the  plaintilSf  insists^ 
that  the  real  question,  that  is,  the  notoriety  of  a 
survey  after  being  made  three  months,  has  never 
been  determined  in  the  negative. 

The  first  case  of  which  we  have  any  know- 
ledge, is  Sinclair  v.  Singletony  (Hughes^  92.) 
The  decision  of  the  Court  was  in  favour  of  the 
validity  of  an  entry  which  calls  for  the  lines  of  a 
survey.  The  Court  is  not  in  possession  of  the 
book  in  which  the  case  is  reported ;  but,  judging 
from  the  references  made  to  it  in  subsequent 
cases,  the  entry  must  have  been  made  within 
twelve,  and,  probably,  within  three  months  of  the 
date  of  the  survey. 

The  next  case  in  which  the  questipn  was  directly 
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made,  is  Key  v.  Matson,  (HardiUy  70.)  decided     1825. 
in  the  fall  term  of  1806.     The  survey  had  not  gJ^^J]^ 
been  made  three  months,  at  the  date  of  the  en-        ▼• 
try ;  and  the  Court  determined,  that  it  was  not 
an  object  of  notoriety.     A  rehearing  was  moved 
for,  and,  according  to  the  course  of  the  Court  of 
Appeals  of  Kentucky,  errors  were  assigned  in 
the  original  decree.     The  first  was,  that  *^  the 
Court  has  decided,  that  an  entry  dependent  on  a 
survey  not  made  three  months,  is  void ;  whereas, 
according  to  law,  and  former  decisions,  such  an 
entry  ought  to  have  been  valid." 

The  Court  adhered  to  its  first  decision,  and 
used  expressions,  which,  though  applied  to  a 
case  in  which  the  entry  was  made  before  the  ex- 
piration of  three  months  after  the  survey  on 
which  it  depended,  yet  indicated  the  opinion^  that 
an  entry,  made  after  the  expiration  of  three 
months  from  the  date  of  the  survey,  would  be 
equally  invalid. 

Moore  v.  Whitlege,  (Hardin^  89.)  and  Respass 
v.  Arnold,  {HoArdin,  115.)  decided  in  the  spring 
of  1807,  were  on  the  authority  of  Key  v.  Mat- 
9on,  and  were  also  cases  in  which  the  entries 
were  made  a  few  weeks  after  the  surveys.  The 
case  of  Cartwright  v.  Colliery  (Hardin,  179.) 
decided  in  the  spring  of  1808,  was  one  in  which 
the  entry  was  made  only  fifteen  days  after  the 
survey.  In  Ward  v.  Lee,  (1  Bibb,  27.)  decided 
in  1808,  the  entry  called  for  a  survey  which  had 
been  made  twenty-three  days,  of  the  return  of 
which,  to  the  office,  there  was  no  proof.  The 
Judge  adds,  '^  if  it  had  been  returned  and  re- 
•  Vol.  X.  21 


Elmendorf 
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1825.  corded,  yet  no  person  was  entitled  to  a  copy.'' 
This  last  observation  is  indicative  of  the  opinion, 
V.  that  a  survey,  though  recorded,  would  not  become 
^^^^'  an  object  of  notoriety  until  a  copy  of  it  was  de- 
mandable ;  but  it  was  made  in  a  case  in  which 
that  point  did  not  occur.  The  case  of  CletatuTs 
heirs  v.  Gray,  decided  at  the  same  time,  is  of 
the  same  character.  The  survey  was  made  six- 
teen days  before  the  entry  which  called  to  adjoin 
it.  The  Judge  says,  "  it  is  clear,  that  no  de- 
scription in  this  certificate  of  Evan  Shelby's  sur- 
vey, can  aid  Weeden's  entry,  because  it  does  not 
appear  that  the  certificate  was  even  made  out,  or 
deposited  in  the  surveyor's  ofllice,  at  the  date  of 
Weeden's  entry.  But,  if  it  had  been  recorded, 
yet  it  was  inaccessible  to  holders  of  warrants. 
They  were  not  entitled  to  a  copy  until  twelve 
months  after  the  making  of  the  survey ;  nor  was 
the  surveyor  himself  bound  to  record  it  in  less 
than  three  months  after  the  survey  was  made." 

In  the  case  of  Galloway  v.  Neale  ct  al. 
(1  Bibby  140.)  the  Judge  who  delivered  the  opi- 
nion of  the  Court,  states  the  law  thus  :  *'  If  the 
holder  of  a  warrant  adopts  a  survey  previously 
made  upon  another  warrant  as  the  basis  of  a 
location,  he  must  prove  the  notoriety  of  the  sur- 
vey at  that  period,  otherwise  his  location  cannot 
be  supported.  If  he  has  adopted  such  survey  at 
a  period  earlier  than  that  at  which  the  law  has 
opened  the  record  tliereof  for  copies,  he  must 
prove  its  notoriety  by  evidence  aliunde.^'* 

This  plain  declaration  of  the  opinion  of  the 
Court  on  this  point,  was,  however,  made  in  a 


Tavlor. 
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case  in  which  it  did  not  arise.     The  survey  had     1825. 
preceded  the  entry  which  called  for  it,  more  than  £jj][^^^^ 
twelve  months.  ▼. 

The  C€ises  of  Davis  v.  Bryan^  (2  BM^  113.) 
and  Davis  v.  DaviSy  (2  Bibbj  137.)  decided  in 
the  spring  of  1810,  were,  each  of  them,  cases  in 
which  the  surveys  preceded  the  entries  ccdling 
for  them,  less  than  three  months. 

It  is,  then,  true,  that  from  1806  to  1810,  inclu- 
sive, the  prevailing  opinion  of  the  Court  of  Ken- 
tucky was,  that  an  entry  could  derive  no  aid  from 
the  description  contmned  in  the  plat  and  certifi- 
cate of  a  survey  for  which  it  called,  until  that 
survey  had  been  made  twelVe  months ;  but,  it  in 
also  true,  that  this  opinion  has  been  advanced 
only  in  cases  in  which  the  point  did  not  occur. 

The  first  case  in  which  the  point  actually  oc- 
curred, was  Carson  v.  Hanway,  (3  Bibb^ '160.) 
The  entry  was  made  on  the  9th  of  February, 
1784,  and  called  for  a  survey  made  on  the  15th 
of  February,  1783.  The  entry  was  supported, 
on  the  principle,  that  the  plat,  and  certificate  of 
survey,  constituted  a  part  of  it.  In  delivering 
the  opinion  of  the  Court,  the  Judge  said,  **  when 
the  survey  has  been  so  long  made,  that  the  law 
requires  it  to  be  of  record,  it  will  be  presumed 
to  be  so,  and  a  call  for  its  lines,  in  an  entry,  will 
render  it  a  part  of  the  description  of  such  entry." 

At  the  preceding  term,  before  the  same  Judges, 
the  case  of  Bush  v.  Jamison,  (3  Bibb,  118.)  was 
argued,  and  the  Court  determined,  that  an  entry 
could  not  be  aided  by  the  description  contained 
in  a  survey  which  had  been  made  only  seven  day^ 
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1825.  prior  to  the  entry  which  called  to  adjoin  it.  In 
^ST"^^"^  giving  its  opinion,  the  Court  says,  "  how  far  a 
▼.  subsequent  adventurer  would  have  been  bound 
*^  ^^'  by  a  description  given  in  the  survey  of  its  begin- 
ning corner,  if  the  survey  had  been  of  record,  is 
not  material  to  inquire  ;  for  there  is  no  proof  that 
the  survey  was,  in  fact,  of  record ;  and,  as  the 
law  did  not  require  that  it  should  have  been  re- 
corded at  the  date  of  the  entry,  a  presumption 
that  it  was  cannot  be  indulged,  according  to  any 
rule  of  probability,  or  on  any  principle  recognised 
in  former  adjudications  of  this  Court." 

These  cases,  decided  so  near  each  other,  by 
the  same  Judges,  show  clearly,  by  the  terms  in 
which  they  are  expressed,  that  the  distinction  be- 
tween a  survey,  neither  recorded  in  fact,  nor  in 
presumption  of  law,  was  in  the  mind  of  the 
Court ;  and  that  its  former  adjudications  were 
considered. 

Reed's  heirs  v.  Dinmiddiej  {S  Marsh.  Rep.  185.) 
was  decided  in  the  year  1820.  In  that  case,  an 
entry  called  for  a  survey  which  had  been  made 
six  months,  and  the  Court  determined,  that  the 
person  claiming  under  this  entry  might  avail 
himself  of  the  notoriety  contained  in  the  certi- 
ficate of  survey,  *'  which,  from  its  date,  must  have 
been  of  record." 

Jackman's  heirs  v.  Walker^s  heirs,  (3  Litt. 
Rep.  100.)  is  the  last  case  which  has  been  cited. 
It  was  decided  in  1823.  The  surveys  were  made 
about  ten  months  before  the  entry,  which  called 
to  adjoin  them,  and  the  Court  allowed  to  the  en- 
try all  the  aid  which  could  be  derived  from  the 
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iesciiption  contained  in  the  next  certificate  of    1825* 
survey ;  because,  "  from  the  length  of  time  they  ^^tei^^d^ 
had  been  made  before  the  date  of  the  entry  in        t. 
question,  the  law  required  them  to  be  of  record,        ^  ^'' 
and,  of  course,  they  must  be  presumed  to  be  so." 

From  the  year  1813,  then,  to  the  present  time, 
the  Courts  of  Kentucky  have  uniformly  decided, 
that  a  survey  must  be  presumed  to  be  recorded 
at  the  expiration  of  three  months  from  its  date ; 
and  that  an  entry  dependent  on  it  is  entitled  to 
all  the  notoriety  which  is  possessed  by  the  sur- 
vey. We  must  consider  the  construction  as  set- 
tled finally  in  the  Courts  of  the  State,  and  that 
this  Court  ought  to  adopt  the  same  rule,  should 
we  even  doubt  its  correctness. 

We  think,  then,  that  the  entry  under  which  the 
plaintiff*  claims,  is  aided  by  the  notoriety  of  the 
surveys  which  it  calls  to  adjoin,  if  those  surveys 
have  been  made  three  months  anterior  to  its 
date. 

This  depends  on  the  question  whether  it  is  to 
date  from  April  or  July,  1784.  The  defendants 
insist  that  the  amendment,  or  explanation,  of  the 
first  of  July,  does  not  change  the  ground  original- 
ly occupied,  and  is,  therefore,  not  to  be  consi- 
dered as  having  any  influence  on  the  date  of  the 
entry,  or  as  connecting  it  with  the  surveys  men- 
tioned in  the  amendment  or  explanation. 

We  cannot  think  so.  This  amendment  would 
be  seen  by  subsequent  locators,  and  would  give 
them  as  full  notice  that  the  entry  adjoined  the 
surveys  of  Duncan  Rose,  James  Kemp,  and 
John  Lewis,  as  they  would  have  received  had  the 
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1825.     original  entry  been  made  on  that  day.     Were  it 
^T^""^^^  ^hen  to  be  conceded  that  the  original  entry,  call- 
Y.        ing  for  Greenville  Smith's  line,  instead  of  James 
*^  ^^'    Kemp's,  would  have  been  construed  to  cover  the 
same  ground  which  it  now  covers,  still  we  per- 
ceive no  substantial  reason  for  refusing  to  the 
change  made  in  its  terms  any  advantage  belong- 
ing to  the  date  of  that  change. 

We  think,  then,  for  the  purpose  of  the  present 
inquiry,  the  entry  is  to  be  considered  as  if  made 
on  the  first  of  July,  1784,  and  is  entitled  to  all 
the  notoriety  of  the  surveys  for  which  it  calls. 

This  being  established,  we  do  not  understand 
that  any  controversy  remains  on  the  question  of 
notoriety.  Some  of  the  objects  called  for  in  the 
surveys  are  so  well  known,  as  to  fix  incontrover- 
tibly  the  beginning  of  the  entry  made  by  Walker 
Daniel ;  and  its  validity  is  not  questioned  on  any 
other  ground. 

The  validity  of  the  plaintiff's  entry  being  es- 
tablished, it  remains  to  consider  the  other  ob- 
jections which  are  made  to  a  decree  in  his  fa- 
vour. 

2.  It  is  contended,  that  he  is  a  tenant  in  common 
with  others,  and  ought  not  to  be  permitted  to 
sue  in  equity,  without  making  his  co-tenants  par- 
ties to  the  suit. 
Rule  as  to     This  objection  does  not  affect  the  jurisdiction, 

necessary  par-  .  , 

ties  to  a  bill  in  but  addrcsscs  itself  to  the  policy  of  the  Court. 
Courts  of  equity  require,  that  all  the  parties  con- 
cerned in  interest  shall  be  brought  before  them, 
that  the  matter  in  controversy  may  be  finally  set- 
tled.   This  equitable  rule,  however,  is  framed  by 
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the  Court  itself,  and  is  subject  to  its  discretion.  1825. 
It  is  not,  like  the  description  of  parties,  an  inflex-  ^T""""^ 
ible  rule,  a  fedlure  to  observe  which  turns  the  ▼. 
party  out  of  Court,  because  it  has  no  jurisdiction  *^  ^'' 
over  his  cause;  but,  being  introduced  by  the 
Court  itself,  for  the  purposes  of  justice,  is  sus- 
ceptible of  modification  for  the  promotion  of 
those  purposes.  In  this  case,  the  persons  who 
are  alleged  to  be  tenants  in  common  with  the 
plaintiffs,  appear  to  be  entitled  to  a  fourth  part, 
not  of  the  whole  tract,  but  of  a  specially  described 
portion  of  it,  which  may,  or  may  not,  interfere 
with  the  part  occupied  by  the  defendants.  Nei- 
dier  the  bill  nor  answers  allege  such  an  inter- 
ference, and  the  Court  ought  not,  without  such 
allegation,  to  presume  it.  Had  the  decree  of  the 
Circuit  Court  been  in  favour  of  the  plaintiff,  and 
had  this  objection  to  it  been  deemed  sufficient  to 
induce  this  Court  to  reverse  it,  and  send  back 
the  case  for  the  examination  of  this  fact,  it  could 
never  have  justified  a  dismission  of  the  bill  with- 
out allowing  the  plaintiff  an  opportunity  of  show- 
ing that  he  was  the  sole  owner  of  the  lands  in 
dispute.  In  addition  to  these  observations,  it 
may  be  proper  to  say,  that  the  rule  which  requires 
that  all  persons  concerned  in  interest,  however 
remotely,  should  be  made  parties  to  the  suit, 
though  applicable  to  most  cases  in  the  Courts  of 
the  United  States,  is  not  applicable  to  all.  In 
the  exercise  of  its  discretion,  the  Court  will  re- 
quire the  plaintiff  to  do  all  in  his  power  to  bring 
every  person  concerned  in  interest  before  the 
Court.     But,  if  the  case  may  be  completely  de- 
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1825.    the  statute ;  but  supported  the  bar  when  pleaded. 

^gj^v^  The  same  principle  is  recognised  in  3  Atk.  Rep. 

V.        313.     The  rule  appears  to  have  been  laid  down 

>y  or-     in  \  (jji^^  Cas.  and  to  have  been  observed  ever 

since. 

In  3  Johns.  Ch.  Rep.  Chancellor  Kent  said, 
<*  It  is  a  well  settled  rule,  that  twenty  years  pos- 
session by  the  mortgagee,  without  account  or 
acknowledgment  of  any  subsisting  mortgage,  is 
a  bar  to  a  redemption,  unless  the  mortgagor  can 
bring  himself  within  the  proviso  in  the  statute  of 
limitations."  • 

These  decisions  were  made  on  bills  to  redeem 
mortgaged  premises ;  but  as  no  reason  can  be 
assigned  why  an  equity  of  redemption  should  be 
barred  in  a  shorter  atime  than  any  other  equity, 
they  appear  to  us  to  apply  with  equal  force  to  all 
bills  asserting  equitable  titles.  We  have  seen  no 
dictum  asserting  that  the  rule  is  not  applicable 
to  other  equitable  rights,  and  we  should  not  feel 
justified  in  drawing  a  distinction  which  has  never 
heretofore  been  drawn.  But  we  think  the  rule 
has  been  applied  to  equitable  rights  generally. 

In  the  2d  vol.  of  Eq.  Cas.  Abr.  title  "  Length 
of  TimCy'*  it  is  said  generally,  "  that  possession 
for  more  than  twenty  years,  under  a  legal  title, 
shall  never  be  disturbed  in  equity."  The  case 
of  Cook  V.  Arnham,  (3  P.  Wms.  283.)  was  a 
bill  brought  to  supply  the  want  of  a  surrender  of 
copyhold  estate  to  the  use  of  the  will ;  and  it  was 
objected,  that  the  application  to  the  Court  had 
been  unreasonably  delayed.  The  Lord  Chan- 
cellor said,  that   "  the  length  of  time  was  not 
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above  fourteen  years,  which,  as  it  would  not  bar     18^5. 
an  ejectment,  so  neither  could  it  bar  a  bill  in  gj^^^^^^^ 
equity."  v.. 

The  case  of  Bond  v.  Hopkins  et  al.  (1  ^^^^^ 
8ch.  Sf  Lef.  413.)  was  a  suit  brought  by  a 
person  claiming  to  be  the  heir,  to  set  aside  a  will 
alleged  to  be  obtained  by  fraud,  to  obtain  pos- 
session of  title  papers,  and  to  remove  impedi- 
ments out  of  the  way  in  a  trial  at  law.  Length 
of  possession  was  set  up  as  a  bar  to  the  relief 
prayed  for  in  the  bill ;  and  the  question,  which 
was  discussed  at  the  bar  by  very  eminent  coun- 
sel, was  profoundly  and  deliberately  considered 
by  Lord  Redesdale.  The  testator  died  in  No- 
vember, 1754,  and  the  bill  was  filed  in  June, 
1792,  so  thaJt  thirty-eight  years  had  elapsed  be- 
tween the  death  of  the  testator  and  the  ^ing  of 
the  bill.  As  this  time  was  not  sufficient  to  bar  a 
writ  of  right,  no  question  could  have  arisen  re- 
specting the  act  of  limitations,  had  the  rule  of 
granting  relief  in  equity  depended  on  the  ability 
of  the  plaintiff*  to  maintain  a  writ  of  right.  But 
the  rule  was  clearly  understood,  both  at  the  bar 
and  by  the  Court,  to  be,  that  the  equitable  rule 
respecting  length  of  time  had  reference  to  twen- 
ty years,  the  time  during  which  the  right  of  en- 
try was  preserved,  not  to  the  time  limited  for 
maintcdning  a  writ  of  right.  In  the  very  elabo- 
rate and  very  able  opinion  given  by  the  Chancel- 
lor, in  this  case,  in  which  he  investigates  tho- 
roughly the  principles  which  govern  a  Court  of 
equity  in  its  decisions  on  the  statute  of  limitationSf 
it  is  not  insinuated  that  it  acts  in  any  case  from 
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18^.  analogy  to  a  writ  of  right,  but  is  assumed  as  an 
acknowledged  and  settled  principle  that  it  acts 
from  analogy  to  a  writ  of  ejectment.  In  this  case, 

Taylor,  a  suit  had  been  instituted  by  John  Bond,  the 
grandfather  of  the  plaintiff,  as  early  as  1755,  and 
a  decree  pronounced  in  1770.  The  full  benefit 
of  this  decree  was  not  obtained,  and  John  Bond 
took  forcible  possession  of  a  part  of  the  property, 
of  which  he  was  dispossessed  by  order  of  the 
Court,  on  a  bill  for  that  purpose,  brought  by  the 
defendant.  The  said  John  Bond  died  in  prison, 
in  1774,  having  first  devised  the  property  in  dis- 
pute to  his  son  Thomas,  then  an  infant,  for  life, 
with  remainder  to  his  first,  and  other  sons,  in 
strict  settlement.  Soon  after  his  death,  an  eject- 
ment was  brought  by  the  defendant,  to  recover 
part  of  the  property  in  possession  of  Bond ;  and 
in  1776,  a  bill  was  filed  by  Thomas  Bond,  then  a 
minor,  to  enjoin  the  defendants  from  proceeding 
in  their  ejectment,  and  to  have  the  will  delivered 
up.  Various  orders  were  taken ;  and  in  June, 
1792,  an  original  bill,  in  the  nature  of  a  bill  of  re- 
vivor, was  filed  by  Thomas  Bond,  and  his  eldest 
son  Henry.  In  discussing  this  case,  so  far  as 
respected  length  of  time,  no  doubt  was  entertained 
that  the  plaintiffs  would  have  been  barred  of  all 
relief  in  equity,  by  a  quiet  acquiescence  in  the 
possession  of  the  defendants  for  twenty  years. 
It  was  a  strong  case  of  fraud,  but  an  acquies- 
cence of  twenty  years  would  have  closed  the 
Court  of  Equity  against  the  plaintiffs.  This  was 
not  questioned;  but  it  was  insisted  that  the  pen- 
dency of  suits,  from  the  year  1755,  when  John 
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Bond,  the  son  and  heir  of  the  testator,  returned     1825. 
from  America,  had  preserved  the  equity  of  the  Rimcndorf 
plaintiffs,  unaffected  by  the  lapse  of  time ;  and  of       ^j 
this  opinion  was  the  Court. 

The  case  of  Hovenden  v.  Lord  Annesly^  (2 
Sch.  Sf  Lef.  607.)  was  a  bill  filed  in  May,  1794, 
to  set  aside  a  conveyance  made  in  July,  1726,  al- 
leged to  have  been  fraudulently  obtained.  There 
were  some  circumstances  on  which  the  plaintiff 
relied,  as  relieving  his  case  from  the  laches  just- 
ly imputable  to  him  for  permitting  such  a  length 
of  time  to  elapse  ;  but  they  need  not  be  noticed, 
because  they  were  deemed  insufficient  by  the 
Chancellor,  and  the  bill  was  dismissed.  In  dis- 
cussing this  point,  Lord  Redesdale  reviewed  the 
cases  which  had  been  determined,  and  said, 
^*  that  it  had  been  a  fundamental  law  of  state  po- 
licy, in  all  countries,  and  at  all  times,  that  there 
should  be  some  limitation  of  time,  beyond  which 
the  question  of  title  should  not  be  agitated.  In 
this  country,  the  limitation  has  been  fixed  (ex- 
cept in  writs  of  right,  and  writs  depending  on 
questions  of  mere  title)  at  twenty  years.'* 
"  But  it  is  said,  that  Courts  of  equity  are  not 
within  the  statute  of  limitations.  This  is  true  in 
one  respect ;  they  are  not  within  the  words  of 
the  statutes,  because  the  words  apply  to  particu- 
lar legal  remedies ;  but  they  are  within  the  spirit 
and  meaning  of  the  statutes,  and  have  been  al- 
ways so  considered."  After  reasoning  for  some 
time  on  this  point,  and  citing  several  cases  to 
show  "  that  whoever  the  legislature  has  hmited 
a  period  for  law  proceedings,  equity  will,  in  ana- 


174  CASES  IN  THE  SUPREME  COURT 

1825.     logous  cases,  consider  the  equitable  rights   M 
^^J^^^^^  bound    by  the  same  limitation,"    he  says,    *'  a 
V.        Court  of  equity  is  not  to  impeach  a  transaction 
*^  °''    on  the  ground  of  fraud,  where  the  fact  of  the  al- 
leged fraud  was  within  the  knowledge  of  the  par- 
ty sixty  years  before.     On  the  contrary,  I  think 
the  rule  has  been  so  laid  down,  that  every  right 
of  action  in  equity,  that  accrues  to  the  party, 
whatever  it  may  be,  must  be  acted  upon,  at  the 
utmost,  within  twenty  years." 

This  question  was  fully  discussed,  and  solemn- 
ly, and,  we  think,  finally  decided,  in  the  case  of 
the  Marquis  Chohnondeley  v.  Lord  Clinton  ct 
al.  reported  in  the  2d  vol.  of  Jacobs  Sf  Walker. 
In  that  case,  the  title  accrued  in  December,  1791, 
and  the  bill  was  filed  in  June,  1812,  Other  points 
were  made ;  but  the  great  question  on  which  the 
cause  depended,  was  the  length  of  time  which 
had  been  permitted  to  elapse  ;  and  this  question, 
after  being  argued  with  great  labour  and  talent 
at  the  bar,  was  decided  by  the  Court,  upon  a  full 
review  of  all  the  cases  which  are  to  be  found  in 
the  books.  It  was  considered,  and  was  treated 
by  the  Court,  as  one  of  the  highest  importance ; 
and  the  opinion  was  unequivocally  expressed,  that 
''  both  on  principle  and  authority,  the  laches  and 
non-claim  of  the  rightful  owner  of  an  equitable 
estate,  for  a  period  of  twenty  years,  (supposing  it 
the  case  of  one  who  must,  within  that  period,  have 
made  his  claim  in  a  Court  of  law,  liad  it  been  a 
legal  estate,)  under  no  disability,  and  where  there 
has  been  no  fraud,  will  constitute  a  bar  to  equita- 
ble relief,  by  analogy  to  the  statute  of  limitations^ 


Taylor. 
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if,  during  all  that  period,  the  possession  has  been     1825. 
held  under  a  claim  unequivocally  adverse,  and  gj^^^^^^ 
without  any  thing  having  been  done,  or  said,  di-     ^  v. 
rectly  or  indirectly,  to  recognise  the  title  of  such 
rightful  owner  by  the  adverse  possessor."     Upon 
this  ground  alone  the  bill  was  dismissed.     The 
plaintiff  appealed  to  the  House  of  Lords,  and  the 
decree  was  affirmed. 

The  Lord  Chancellor,  in  delivering  his  opinion 
in  the  House  of  Lordt?,  took  a  distinction,  as  to 
length  of  time,  between  trusts,  "  some  being  ex- 
press, and  some  implied."  "  In  the  case  of  a 
strict  trustee,  it  was  his  duty  to  take  care  of  the 
interest  of  his  cestui  que  trust,  and  he  was  not 
permitted  to  do  any  thing  adverse  to  it ;  a  tenant 
also  had  the  duty  to  preserve  the  interests  of  his 
landlord ;  and  many  acts,  therefore,  of  a  trustee, 
and  a  tenant,  which,  if  done  by  a  stranger,  would 
be  acts  of  adverse  possession,  would  not  be 
so  in  them,  from  its  being  their  duty  to  abstain 
from  them." 

In  a  case  of  actual  adverse  possession,  how- 
ever, as  was  that  before  the  House,  his  lordship 
considered  twenty  years  as  constituting  a  bar. 
Lord  Redesdale  was  of  the  same  opinion,  and, 
in  the  course  of  his  address,  remarked,  that  "  it 
had  been  argued,  that  the  Marquis  Cholmondeley 
might,  at  law,  have  had  a  writ  of  right.  That 
was  a  writ  to  which  particular  privileges  were 
allowed,  but  Courts  of  equity  had  never  regarded 
that  writ,  or  writs  of  formedon^  or  others  of  the 
same  nature.  They  had  always  considered  the 
provision  in  the  statute  of  Jamesj  which  applied 
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1825.     to  rights,  and  titles  of  entry,  and  in  which  the 
)^^Cy^  period  of  limitation  was  twenty  years,  as  that  by 

V.        which  they  were  bound,  and  it  was  that  upon 

^  ^^*     which  they  had  constantly  acted." 

This  is  not  an  express  trust.  The  defendants 
are  not,  to  use  the  language  of  the  Lord  Chan- 
cellor in  the  case  last  cited,  ^^  strict  trustees, 
whose  duty  it  is  to  take  care  of  the  interest  of  ces- 
tui qvs  trusts^  and  who  are  not  permitted  to  do  any 
thing  adverse  to  it."  They  hold  under  a  title  in 
all  respects  adversary  to  that  of  the  plaintiff,  and 
their  possession  is  an  adversary  possession.  In 
ail  cases  where  such  a  possession  has  continued 
for  twenty  years,  it  constitutes,  in  the  opinion  of 
this  Court,  a  complete  bar  in  equity.  An  eject- 
ment would  be  barred,  did  the  plaintiff  possess  a 
legal  title. 

This  point  has  been  decided  in  the  same  man- 
ner by  the  Courts  of  Kentucky.  The  counsel 
for  the  plaintiff  insist,  that  those  decisions  are 
founded  on  the  peculiar  opinions  entertained  by 
that  Court  respecting  writs  of  right.  We  do  not 
think  so.  Their  doctrine  on  that  subject  is,  in- 
deed, used  as  an  auxiliary  argument ;  but  it  is 
merely  auxiliary  to  an  opinion  formed  without  its 

aiid- 

The  decree  of  the  Circuit  Court  is  to  be  re- 
versed, and  the  cause  remanded  to  that  Court, 
with  instructions,  that  the  entry  under  which  the 
plaintiff  claims  is  valid;  but  that  the  adversary 
possession  of  the  defendants  respectively,  con- 
stitutes a   complete  bar    to  the  plaintiff's  bill. 
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wherever  it  would  constitute  a  bar  to  an  eject- 
ment, did  the  plaintiff  possess  the  legal  title/ 

(d)  Although,  in  general,  length  of  time  is  no  bar  to  an  express 
trust,  clearly  established  to  have  once  existed ;  yet,  as  length  of  time 
necessarily  obscures  all  human  evidence,  and  deprives  parties 
of  the  means  of  ascertaining  the  nature  of  the  original  transactions, 
it  operates,  by  way  of  presumption,  in  favour  of  innocence,  and 
against  the  imputation  of  fraud.  It  was,  therefore,  held  by  this 
Court,  that  the  lapse  of  forty  years,  and  the  death  of  all  the  ori- 
ginal parties,  would  discharge  and  eztidgubh  a  trust,  proved*  once 
to  have  existed  by  strong  circumstances  ;  by  analogy  to  the  rule 
of  law,  which,  after  the  lapse  of  time,  presumes  the  payment  of  a 
debt,  surrender  of  a  deed,  and  extinguishment  of  a  trust,  where  cir- 
cumstances require  it.  (PrevoH  v.  OratZf  antCj  vol;  VJ.  p.  481. 
4^.)  In  the  case  of  Hillary  v.  IFalkr,  (12  Ve8.  265.)  the  whole 
subject  of  presumptions  from  the  lapse  of  time  is  gone  fully  into 
by  Lord  Erskink,  both  as  applicable  to  incorporeal  hereditaments, 
and  where  there  is  a  written  title.  He  states  the  doctrine  to  be 
founded  in  reason,  the  nature  and  character  of  man,  and  the  re- 
suit  of  human  experience.  '^  It  resolve  itself  into  this ;  that  a 
man  will  naturlilly  enjoy  what  belongs  to  him."  ^<  It  has  been 
said,  you  c&nnot  presume,  unless  you  believe.  But  it  is  because 
there  are  no  means  of  creating  belief  or  disbelief,  that  such  general 
presumptions  are  raised  upon  subjects,  of  which  there  is  no  record 
or  written  muniment.  Therefore,  upon  the  weakness  and  infirmi- 
ty of  all  human  tribunals,  judging  of  matters  of  antiquity,  instead 
of  belief,  which  must  be  the  foundation  of  the  judgment  upon  a 
recent  transaction,  where  the  circumstances  are  incapable  of  form- 
ing any  thing  like  belief,  the  legal  presumption  holds  the  place  of 
particular  and  individual  belief." 

Although  some  of  the  principles  laid  down  in  this  decision 
seem  to  be  questioned  by  Mr.  Sugden,  in  his  treatise  on  the  Law 
of  Vendors  and  Purchasers,  (p.  250.)  yet  it  was  cited  with  entire 
approbation,  and  its  doctrine  adopted  by  this  Court,  in  determin- 
mg  the  above  case  ofPrevoii  v.  QratZj  {aniCy  vol.  VL  p.  504.) 

In  the  case  of  Smith  v.  Clayj  (reported  in  i  Bro.  Ch.  Rep.  GSQ. 
note,)  and  which  is  also  cited  and  adopted  by  this  Court  in  the 
case  of  7%pmitf  v.  Harvie's  heirs j  {ante^  p.  146.)  Lord  Cahdkn 
says,  "  A  Court  of  equity,  which  is  never  active  in  relief  against 
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▼.        there  is  error  in  the  decree  of  the  said  Circuit 
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oonsciencey  or  public  c#nvenieace,  has  always  refused  its  aid  to 
stale  demands,  where  the  party  has  slept  upon  his  right,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth 
this  Court  into  activity,  but  conscience,  good  faith,  and  rea* 
sonable  diligence;  where  these  are  wanting,  the  Court  is  pas- 
sive, and  does  nothing.  Laches  and  neglect  are  always  discounte- 
nanced, and,  therefore,  from  the  beginning  of  this  jurisdiction,  there 
was  always  a  limitation  to  suits  in  this  Court.''  After  applying  this 
principle  to  limit  a  hill  of  review  and  appeals,  by  analogy  to  the 
statute  concerning  writs  of  error,  he  proceeds  to  cite  the  maxim, 
Ex^dit  reipubliccB  ut  nt  finis  Utium^  and  to  state  that  it  had  pre- 
vailed in  the  Court  of  Equity,  in  all  times,  without  the  help  of  an 
act  of  Parliament  '^  But  as  the  Court  has  no  legislative  authority, 
it  could  not  properly  define  the  time  of  bar,  by  a  positive  rule,  to 
an  hour,aminute,  or  ayear;  it  was  governed  by  circumstances. 
But  as  often  as  Parliament  had  limited  the  time  of  actioi^  and  re- 
medies to  a  certain  period  in  legal  proceedings,  the  Court  of  Chan- 
cery adopted  that  rule,  and  applied  it  to  similar  cases  in  equity. 
For  where  the  legislature  had  fixed  the  time  at  law,  it  would  have 
been  preposterous  for  equity,  which,  by  its  own  proper  authority, 
always  maintained  a  limitation,  to  countenance  laches  beyond  the 
period  that  law  has  been  confined  to  by  Parliament.  Therefore,  in 
all  cases,  where  the  legal  right  has  been  barred  by  Parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by  the  same 
bar.  Thus,  the  account  of  rents  and  profits,  in  a  common  case, 
shall  not  be  carried  beyond  six  years.  Nor  shall  redemption  be 
allowed  after  twenty  years  possession  in  a  mortgagee." 

So,  also,  this  Court,  in  the  case  of  Hughes  v.  Edwards,  {antCy  vol. 
IX.  p.  489*  497*)  adopted  the  same  principle  in  relation  to  the  effect 
ofthe  lapse  of  time  upon  the  respective  rights  of  mortgagor  and  mort- 
gagee, and  of  purchasers  claiming  under  the  former. 

The  great  case  of  Cliolmondelcy  v.  Clinton^  cited  in  the  text, 
was  that  of  an  estate  subject  to  a  mortgage  in  fee,  being  in  settle- 
ment with  an  ultimate  limitation  to  the  right  heirs  of  8.  R. ;  A., 
oa  the  expiration  of  the  previous  estate,  entered,  claiming  to  be 
entitled,  under  the  limitation  :  and  he,  and  after  his  death,  his  son. 
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Court,  in  this,  that  the  said  Court  determined,     182&. 
that  the  entry  in  the  bill  mentioned,  made  by  2J^^,f 
Walker  Daniel,  on  the  first  day  of  April,  1784, 


▼. 

Tavlor. 


cooUoaed  in  quiet  possession,  paying  interest  on  the  mortgage,  for 
twenty  years.  It  was  finally  determined,  after  much  litigation, 
that  the  devisee  of  the  person  really  entitled  under  the  limitation^ 
was  barred  by  the  length  of  time. 

The  case,  as  first  decided  in  the  Court  of  Chancery,  will  be 
found  reported  in  2  Meriv.  Rep.  173.  3!^7'  where  it  was  determin- 
ed, by  Sir  W,  Qronty  M.  R.,  that  the  lapse  of  time  was  no  bar  by 
analogy  to  the  statute  of  limitations.  Upon  its  afterwards  coming 
on  before  his  successor,  Sir  T.  Plumer,  the  latter  delivered  a  learn- 
ed and  elaborate  judgment,  which  will  be  found  reported  in  2  Ja- 
cobs ^  Walker  J 138.  tending  to  show,  that  wherever  in  the  claim 
of  a  legal  estate,  the  remedy  is  barred  in  a  Court  of  law  by  the  sta- 
tute of  limitations,  the  remedy  for  an  equitable  estate  will  be  equally 
barred,  by  the  lapse  of  the  same  period  of  timo,  in  a  Court  of 
equity.  An  appeal  was  taken  to  the  House  of  Lords,  and  in 
moving  the  judgment  of  the  Hoose,  Lord  EUUm  adverted  to  the 
general  principles  adopted  by  Courts  of  equity  on  the  subject  of 
length  of  time,  and  observed  on  <^  the  vast  difference  between 
trusts,  some  being  eipress,  some  implied ;  some,  relations  formed 
between  individuals  in  the  matter  in  which  they  deal  with  each 
other,  and  in  which  it  could  hardly  be  said,  that  one  was  trustee,  and 
the  other  cestui  que  truei^  and  yet  it  could  not  well  be  denied,  that 
lor  some  purposes  they  were  so.  Of  this  kind,  he  took  the  relar 
tirni  between  mortgagor  and  mortgagee  to  be.  In  the  case  of  a 
strict  trustee,  it  was  his  duty  to  take  care  of  the  interest  of  hi^ 
ceHui  que  tnut^  and  he  was  not  permitted  to  do  any  thing  adverse 
to  it ;  a  tenant,  also,  had  a  duty  to  preserve  the  interests  of  his 
landlord ;  and  many  acts,  therefore,  of  a  trustee  and  tenant,  which, 
if  done  by  a  stranger,  would  be  acta  oi  adverse  possession,  would 
not  be  so  in  them,  from  its  being  their  duty  to  abstain  from  them. 
Bat  the  case  of  a  mortgagee  was  different,  he  being  at  liberty  to 
hold  possemon,  and  not  becoming  strictly  a  trustee  until  the  mo- 
ney was  tendered  to  him,  and  having  a  right,  if  he  continued  in  pos- 
aessioo  for  twenty  years,  without  acknowledging  the  mortgage,  ti> 
turn  round  on  the  mortgagor,  and  say  that  the  estate  wfs  his  own^^ 
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pj^^^^  same  year,  on  which  the  plaintiff's  title  is  found- 

▼.        ed,  is  invalid  ;  whereas,  this  Court  is  of  opinion, 

His  lordship  could  not  agree  to,  and  had  never  heard  of,  such  a 
■rule,  as  that  adverse  possession,  hovever  long,  would  not  avail 
against  an  equitable  estate ;  he  meant,  where  there  was  no  duty 
which  the  person '  who  has  it  has  undertaken  to  discbarge  for  htm 
against  whom  he  pleads  adverse  possession.  The  possession  of 
Lord  Clinton  was  adverse ;  it  had  been  said,  that  it  was  taken  by 
consent,  founded  on  mistake ;  but  that  did  not  make  the  possession 
.the  less  adverse,  because  Lord  Clinton  took,  and  kept  it  for  him- 
self, where  he  owed,  as  it  appeared  to  him,  no  duty  to  Lord  Orford. 
He  concluded  by  stating  his  opinion  to  be,  that  adverse  possession 
of  an  equity  of  redemption  for  twenty  years,  was  a  bar  to  another 
person  claiming  the  same  equity  of  redemption,  and  worked  the 
same  effect,  as  disseisin,  abatement,  or  intrusion,  with  respect  to 
legal  estates ;  and  that,  for  the  quiet  and  peace  of  titles,  and  the 
world,  it  ought  to  have  the  same  effect  Lord  Rede$dale  concur- 
red, and  the  decree  was  affirmed. 

Although,  in  general,  lapse  of  time  is  not  a  bar  to  a  direct  tnist, 
HS  between  trustee  and  cestui  que  trusty  so  long  as  there  is  a  con- 
tinuing and  subsisting  trust  acknowledged  and  acted  upon  between 
the  parties,  yet  this  must  be  understood  as  applying  to  such  trusts 
only  as  are  the  creatures  of  a  Court  of  equity,  or  strict  technical 
trusts,  and  not  to  those  which  are  within  the  cognisance  of  a  Court 
of  law  'y  for,  in  regard  to  all  those  trusts  which  are  the  ground  t>f 
an  action  at  law,  and  where  there  is  a  concurrent  jurisdiction  at 
law,  and  in  equity,  the  rule  is  the  same,  and  the  statute  is  a  bar, 
both  in  a  Court  of  law,  and  equity.  (^Kane  v.  Bloodgoody  7 
Johns.  Ch.  Rep.  90.  127<)  And,  though  in  cases  of  trusts  pecu- 
liarly and  exclusively  of  equity  jurisdiction,  the  statute  does  not 
apply ;  yet,  if  the  trustee  denies  the  right  of  the  cestui  que  trusty 
and  the  possession  of  the  property  becomes  adverse,  lapse  of  time 
may  constitute  a  bar  in  equity,  {lb.)  And  where  a  person  takes 
possession  of  property  in  his  own  right,  and  is,  afterwards,  by  evi- 
dence or  construction,  changed  into  a  trustee,  he  may  insist  on  the 
lapse  of  time  as  a  bar.  (^Decouche  v.  Savatier,  3  Johns.  Ch. 
Rep.  190.) 
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that  the  same  is  a  valid  entry.  It  is,  therefore, 
ORDERED  and  DECREED,  that  the  decree  of  the 
said  Circuit  Court,  dismissing  the  plaintiff's  bill, 
ought  to  be,  and  the  same  is  hereby,  reversed 
and  annulled.  And  this  Court  is  further  of  opi- 
nion, that  in  cases  of  adversary  title,  such  an  ad- 
versary possession  as  would  bar  an  ejectment, 
did  the  plaintiff  possess  the  legal  title,  constitutes 
also  a  bar  to  a  bill  in  equity.  It  is,  therefore, 
further  ordered  and  decreed,  that  this  cause 
be  remanded  to  the  said  Circuit  Court,  with  in- 
structions to  take  such  further  proceedings  there- 
in, conformably  to  this  opinion,  as  may  be  agree- 
able ,to  equity  and  good  conscience.  All  which 
is  ordered  and  decreed  accordingly. 
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[Chancery.] 

Carneal  and  others,  AppeUanU,  v.  Banks,  Re- 

spandent. 

Banks,  Appdlcmtj  v.  Carneal  and  others,  Re- 

spandenU. 


The  joinder  pf  improper  parties,  as  citizens  of  the  same  State,  &c. 
will  not  affect  the  jurisdiction  of  the  Circuit  Courts  in  equity,  as 
between  the  parties  who  are  properly  before  the  Court,  if  a  decree 
maj  be  pronounced  as  between  the  parties  who  are  citizens  of  the 
same  State. 

A  decrbe  most  be  sustained  by  the  allegations  of  the  parties,  as  well  as 
by  the  proofs  in  the  cause,  and  cannot  be  founded  upon  a  fact  not 
pot  In  iiBiie  by  the  pleadings. 
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Thdtreatjof  1778,  bet  ween  the  United  Sutes  and  France,  allowed 
the  citizens  of  either  country  to  hold  lands  in  the  other ;  and  the 
title,  once  vested  in  a  French  subject,  to  hold  lands  in  the  United 
States,  was  not  devested  by  the  abrogation  of  that  treaty,  and  the 
expiration  of  the  subsequent  convention  of  1800. 

Bill  to  rescind  a  contract  for.the  exchange  of  lands  dismissed  under 
the  special  circumstances  of  the  case. 


FA.  lotfc.       THESE  causes  was  argued  by  Mr.  Jones y  for 
Banks,  and  by  Mr.  Bibb,  for  Cameal  and  others. 


Feb.  &5th.  ]vir^  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court. 

These  appeals  are  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Kentucky,  in  which  Car- 
neal's  heirs  were  decreed  to  pay  Henry  Banks 
2,500  dollars,  for  failing  to  perform  a  contract 
entered  into  between  Thomas  Carneal,  their  an- 
cestor, and  the  said  Henry  Banks. 

The  bill  filed  by  Henry  Banks,  charges,  that 
his  agent,  Cuthbert  Banks,  entered  into  a  con- 
tract with  Thomas  Carneal,  whereby  he  agreed 
to  transfer  to  Carneal  the  right  of  the  said  Banks 
in  30,000  acres  of  land  purchased  by  him  from 
John  Harvie,  for  which  right  said  Carneal  "  agrees 
to  give  a  tract  of  2,000  acres  of  land  on  Green 
river,  patented  for  Philip  Philips,  which  was 
sold  out  of  a  tract  of  22,100  acres,  by  Philips,  to 
Michael  Lacassaign,  deceased,  by  said  Lacas- 
saign  to  said  Carneal,  on  the  30th  of  July,  1797, 
for  which  land  said  Carneal  is  to  make  a  general 
warranty  deed  whenever  thereunto  required." 

The  bill  further  charges,  that  Cameal  was 
guilty  of  fraud  in  pretending  to  have  a  good  title 
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to  the  said  2»000  acres  of  land,  the  whole  being 
covered  with  better  titles,  and  in  representing  the 
land  as  much  more  valuable  than  it  really  is.  The 
bill  prays,  that  the  contract  may  be  rescinded, 
and  that  the  plaintiff  may  be  reinstated  in  his 
rights  to  the  said  80,000  acres  of  land,  or  have 
the  value  thereof  in  damages.  And  that  the 
heirs  of  John  Harvie,  deceased,  in  whom  the 
legal  title  to  the  said  30,000  acres  remains,  may 
be  decreed  to  convey  the  same  to  him. 

The  heirs  of  T.  Carneal  deny  all  fraud  in  his 
representation  of  the  value  of  the  land  sold  to 
the  plaintiff,  and  insist  on  their  ability  to  con 
vey  the  same.  They  admit,  that  the  deed  from 
Lacassaign  to  him  was  not  recorded  within  the 
time  limited  by  law,  one  of  the  three  subscrib- 
ing witnesses  then  required  for  its  proof,  having 
died  before  it  was  offered  to  the  Court.  In  con- 
sequence of  this  circumstance,  Carneal,  in  1779, 
instituted  a  suit  in  Chancery  against  Lacassaign, 
to  perfect  his  title,  which  abated  by  his  death.  The 
law  being  so  changed  as  to  admit  deeds  to  record 
on  the  oath  of  two  subscribing  witnesses,  this 
deed  was  recorded  in  1814,  and  the  defendants 
are  willing  to  convey,  if  directed  so  to  do. 

The  defendants  farther  state,  that  the  plaintiff's 
original  claim  on  the  said  30,000  acres  of  land, 
waA  to  only  a  moiety  thereof,  the  other  moiety 
being  the  property  of  the  locator,  which  has  been 
transferred  to  the  defendants.  The  said  Banks 
assigned  the  survey  to  J.  Harvie,  that  the  patent 
might  issue  in  his  name,  in  trust  for  the  person 
entitled  to  the  locator's  moiety,  and  the  title  still 
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remains  in  Harvie's  heirs,  encumbered  by  debts 
due  from  Banks  to  Harvie,  and  by  an  obligation  in 
which  Harvie  was  bound  to  Thomas  Madison,  as 
surety  for  Banks  for  the  conveyance  of  military 
lands  northwest  of  the  Ohio.  To  obtain  a  title 
from  Harvie,  the  said  Garneal,  in  September, 
1799,  bound  himself  to  pay  the  debt  due  from 
Banks,  with  Harvie  as  his  security,  to  Madison, 
on  condition  that  Banks  would  deliver  him  mili- 
tary land  warrants  to  the  amount  of  4,300  acres ; 
and  it  was  expressly  stipulated,  that  Carneal 
should  retain  the  title  to  the  said  2,000  acres  of 
land,  until  Banks  should  perform  this  contract. 
He  requires  the  plaintiff  to  show  how  he  has  per- 
formed it.  They  understand  that  Harvie's  heirs 
have  a  claim  on  the  estate  of  their  ancestor,  of 
which  they  know  nothing  certain,  and  aver,  that 
the  title  to  the  locator's  moiety  of  the  said  30,000 
acres  of  land,  remains  in  the  said  heirs.  The 
defendants,  then,  pursuing  a  practice  authorized 
by  law  in  the  State  Courts  of  Kentucky,  pray 
that  their  answer  may  be  received  as  a  cross  bill ; 
and  that  Harvie's  heirs,  as  well  as  Banks,  may  be 
made  defendants  to  it,  and  may  answer  it ;  and 
that  the  whole  controversy  may  be  settled. 

On  the  20th  of  September,  1799,  J.  H.  convey- 
ed to  T.  C.  the  moiety  of  the  said  patent  for 
30,000  acres,  which  had  been  sold  by  the  said 
Banks  to  Carneal. 

On  the  same  day,  the  following  agreement  was 
entered  into : 

"  Thomas  Carneal  agrees  to  pay  Jolm  Preston, 
or   .Tohn  Harvie,  3,200  acres  of  military  land. 
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lying  on  the  northwest  side  of  the  river  Ohio, 
surveyed  on  or  before  the  10th  day  of  October, 
1795,  to  satisfy  a  bond  executed  by  the  said  John 
Harvie,  as  security  for  Henry  Banks,  to  Thomas 
Madison,  deceased,  dated  the  6th  day  of  Decem- 
ber, 1 795 ;  provided  the  said  Cameal  shall  receive 
from  Cuthbert  Banks,  in  Kentucky,  4,300  acres 
of  military  continental  land  warrants,  within 
ninety  days  after  the  said  Cameal  shall  make 
demand  of  them  of  Cuthbert  Banks,  in  Lexing- 
ton, in  Kentucky ;  and  provided  the  said  Cameal 
shall  not  receive  the  warrants,  he  will  not,  after- 
wards, be  bound  to  take  them  unless  he  pleases. 
Henry  Banks  agrees  that  he  will  furnish  the  said 
4,300  acres  of  military  land  warrants,  through 
the  agency  of  Cuthbert  Banks,  within  the  time 
above  mentioned  ;  and  if  he  fails  to  do  so,  and 
the  said  Thomas  Cameal  satisfy  the  bond  for 
military  land  due  the  estate  of  the  said  Thomas 
Madison,  as  aforesaid,  by  the  said  H.  B.  and  J. 
H.,  in  such  case  the  said  H.  B.  obliges  himself  to 
satisfy  and  pay  off  the  said  obligation,  according 
to  its  true  value,  upon  the  application  of  the  said 
Thomas  Cameal,  or  still  to  give  the  4,300  acres 
of  military  land  warremts,  at  the  option  of  the 
said  Cameal."     Signed  by  H.  B.  and  T.  C. . 

There  are  letters  from  J.  H.  to  T.  C,  the  last 
dated  the  3d  of  March,  1802,  not  long  before  his 
death,  urging  T.  C.  to  satisfy  the  debt  to  the 
estate  of  T.  M. 

The  answer  of  Banks  to  what  is  termed  the 
cross  bill,  states,  that  he  has  sued  Madison's  re- 
presentatives in  Virginia,  to  compel  them  to  rer 
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ceive  a  compensation  in  money  for  the  military 
lands  he  was  bound  to  pay,  there  being  no  lands 
which  are  within  the  description  of  the  obligation; 
and  tliat  the  suit  is  still  depending. 

The  parties  agree  that  the  debt  to  Madison  is 
not  satisfied,  and  that  the  representatives  of  J. 
H.  hold  an  obligation  of  T.  C.,-  deceased,  for  pay- 
ment of  the  same,  or  as  indemnification  to  H.,  as 
referred  to  in  the  answer  and  pleadings  in  the 
same. 

In  May,  1819,  the  plaintiff*  filed  an  amended 
bill,  stating  that  Michael  Lacassaing  was  an  alien, 
and  never  became  a  citizen  of  the  United  States. 
That  his  deed,  being  proved  by  only  two  witness- 
es, could  not  pass  the  title  to  T.  C.  That 
Cameal  knew  his  title  to  be  defective  when  be 
sold  to  Banks.  That  Lacassaing  left  no  heirs 
in  this  country,  and  has  made  some  person  in 
France  his  residuary  legatee.  That  there  are 
debts  and  judgments  against  him  to  a  large 
amount,  which  bind  the  land. 

The  answer  admits  Lacassaing  to  have  been  a 
Frenchman,  but  not  an  alien.  That  he  emigrated 
early  to  this  country,  before  and  at  the  close  of 
the  war,  and  continued  a  citizen  till  his  death. 
They  insist  that  the  legal  title  passed,  by  the 
deed  of  the  said  Lacassaing,  and  deny  that  the 
land  is  encumbered. 

The  Circuit  Court  was  of  opinion,  that  the 
contract  between  Banks  and  Carneal  required 
that  the  tract  of  2,000  acres,  which  Carneal  bound 
himself  to  convey  to  Banks^  should  be  a  tract 
lying  on  Green  river,  and  that  as  the  land  did 
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not  touch  the  river  in  any  part,  it  did  not  corres- 
pond with,  and  could  not  satisfy  the  contract.  The 
Court  therefore  directed  an  issue  to  ascertcun 
the  average  value  of  2,000  acres,  part  of  th*e  land 
granted  to  Philips,  to  bind  on  the  river ;  and  on 
receiving  the  verdict  of  the  jury,  directed  its 
amount,  with  interest  thereon,  to  be  paid  to  the 
plaintiff. 

From  this  decree  both  parties  have  appealed ; 
and  the  counsel  for  Cameal's  heirs  assign  for 
error, 

1.  That  the  Circuit  Court  had  no  jurisdiction. 

2.  That  there  is  no  allegation  that  the  land 
does  not,  in  point  of  location,  fit  the  description 
of  it  in  the  contract. 

3.  That  the  plaintiff  has  no  right  to  relief  in 
equity,  until  he  releases  Carneal's  representa- 
tives from  their  undertaking  to  Harvie ;  and  Car- 
neal's  heirs  have  a  right  in  equity  to  retain  the 
land  as  an  indemnity  for  that  undertaking. 

4.  If  Banks  can  recover  on  the  agreement,  his 
remedy  is  at  law. 

5.  The  decree  against  the  heirs  personally  is 
erroneous.  They  are  not  named  in  the  contract, 
and  the  statute  of  Kentucky  does  not  authorize 
a  suit  against  them  personally  in  such  a  case. 

1.  The  objection  to  the  jurisdiction  of  the 
Court  is  founded  on  this ;  that  Banks  states  him- 
self, in  his  bill,  to  be  a  citizen  of  Virginia,  and 
does  not  state  the  heirs  of  Harvie  to  be  citizens 
of  Kentucky.  They  are,  in  truth,  citizens  of 
Virginia. 
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1825.  If  the  validity  of  this  objection^  so  far  as  re- 
spects Harvie's  heirs,  be  unquestionable,  it  can- 
not affect  the  suit  against  Carneed's  heirs,  unless 
it  be  itidispensable  to  bring  Harvie's  heirs  before 
^^^  the  Court,  in  order  to  enable  it  to  decree  against 
Caroeai.    Oarneal's  heirs.     This  is  not  the  case.    Harvie 

joinde    of  ^*^^  couvcyed  to  Carneal,  Banks'  moiety  of  the 
improper  par- 30,000  acrc  tract  of  land,  so  that  his  heirs  have 

tief,   how   far         ,.  ,      ,  t       i  i    • 

affbcting juris- no  lieu  upou  it;  and  they  never  had  a  claun  on 
Court"  ^  *  the  2,000  acre  tract.  They  are  made  defendants 
by  Banks,  under  the  idea  that  the  title  to  the 
land  sold  by  him  to  Carneal  was  in  them ;  but 
this  is  a  mistake.  The  title  to  that  land  was  in 
Carneal's  heirs ;  and  Banks  can  have  no  claim 
on  the  locator's  moiety,  the  title  to  which  seems 
to  have  been  retained  by  Harvie.  The  bill,  there- 
fore, as  to  Harvie's  heirs,  may  be  dismissed, 
without  in  any  manner  affecting  the  suit  against 
Carneal's  heirs.  That  they  have  been  impro- 
perly made  defendants  in  his  bill,  cannot  affect 
the  jurisdiction  of  the  Court  as  between  those 
parties  who  are  properly  before  it.  It  is  the  mat- 
ter contained  in  what  is  termed  the  cross  bill, 
which  may  bring  Harvie's  heirs  into  the  cause ; 
and  in  that  suit  they  would  be  proper  parties, 
were  they  to  appear,  because  the  plaintiffs  in  it 
are  all  citizens  of  Kentucky,  and  the  defendants 
appear  to  be  all  citizens  of  Virginia." 
Misrepreseu-  2.  The  sccond  crror  assigned  has  more  weight. 
vcrrcd  In  iheThc  variancc  between  the  location  of  the  land 

bill.       Decree 

\m\at  he secufi'  „.  ,  ___        ,  mir        i  »  «r  i    ir.rw 

fttjjit  allegata,       a  Vtne  antCj  Wormley  v.  VVormley,  and  note  «.  Vol.  VIII.  p. 

451.     Kerr  v.  Watts,  vol.  VI.  p.  558.     Cameron  v.  M'Roberts, 

Co).  111.  p.  591.    Russel  V.  Clark,  7  Cranch,  OC. 
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sold  by  Caraeal  to  Banks,  and  the  description  of 
it  in  the  contract,  is  not  averred  in  the  bill,  and 
is,  consequently,  not  put  in  issue.  The  maxim, 
that  a  decree  must  be  sustained  by  the  allega- 
tions of  the  parties,  as  well  as  by  the  proofs  in 
the  cause,  is  too  well  established  to  be  disregard- 
ed. It  is  on  this  fact  only,  that  the  Circuit  Court 
has  rescinded  the  contract,  and  we  do  not  think 
there  is  any  other  in  the  cause  which  would  jus- 
tify its  being  set  aside.  The  alleged  alienage 
of  Lacassaign  constitutes  no  objection.  Had 
the  fact  been  proved,  this  Court  decided,  in  the 
case  of  Chirac  v.  Chirac^  (reported  in  2  Wheat. 
Rep.  259.)  that  the  treaty  of  1778,  between  the 
United  States  and  France,  secures  to  the  citizens 
and  subjects  of  either  power  the  privilege  of 
holding  lands  in  the  territory  of  the  other ;  and 
the  omission  to  record  the  deed  in  time^  may  in- 
volve the  title  in  difficulty,  but  does  not  annul  it. 
That  circumstance  might  oppose  considerable 
obstacles  to  a  decree  for  a  specific  performance, 
if  sought  by  Cameal's  heirs,  but  does  not  justify  a 
decree  to  set  aside  the  contract.  There  is  ho  sub- 
sequent purchaser,  nor  is  it  certain,  that  the  title 
which  Cameal's  heirs  can  make,  will  or  can  ever 
be  disturbed  by  the  creditors  of  Lacassaign.  In 
such  a  state  of  things,  there  is,  perhaps,  no  suffi- 
cient cause  for  the  interference  of  a  Court  of 
equity.  Did  this  Court,  then,  concur  with  the 
Circuit  Court  in  its  construction  of  the  contract 
between  Banks  and  Carneal,  the  decree  could 
not  be  affirmed,  because  the  parties  have  not  put 
that  fact  in  issue.     But  the  majority  is  rather  dis- 
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posed  to  the  opinion,  that  the  words  '^  Ijring  on 
Green  river>''  as  used  in  this  contract,  with  refe- 
rence to  a  specific  conveyance  expressly  mention- 
ed, which  contains  within  itself  information  which 
could  not  fail  to  suggest  the  idea  that  the  land 
did  not,  in  fact,  bind  on  the  river,  may  be  satis- 
fied with  the  land  actually  conveyed  by  Laccis- 
saign  to  Carneal.  The  omission  of  Banks  to 
charge  Carneal  with  a  misrepresentation  in  this 
respect,  countenances  this  explemation.  At  all 
events,  the  fact,  if  relied  upon  by  him,  ought  to 
have  been  put  in  issue,  so  as  to  give  Cameal's 
heirs  an  opportunity  of  controverting  it,  and  of 
bringing  before  the  Court  such  facts  as  migkt 
shed  light  upon  it. 

Were  this  construction  to  be  estabtisbed,  and 
were  there  no  equitable  objections  to  allowing 
Banks  the  full  benefit  of  bis  contract,  a  specif 
performance  might  be  decreed ;  but  the  bill  seeks 
to  rescind  the  contract,  and  contains  no  prayer 
for  general  rehef. 

There  are,  too,  on  the  part  of  CarneaPs  heirs, 
weighty  objections  to  such  a  decree  at  this  time. 

3.  The  third  error  assigned  is,  that  Banks  has 
no  right  to  relief  in  equity  until  he  releases  Car- 
neaPs representatives  from  their  undertaking  to 
Harvie  ;  and  CarneaPs  heirs  have  a  right  in  equity 
to  retain  the  title  to  the  2,000  acres  of  land,  as 
an  indemnity  for  that  uhdertaking. 

The  testimony  on  this  part  of  the  cause  is  far 
from  being  satisfactory. 

The  contract  of  the  20th  of  September,  1799, 
is  expressed  in  such  vague  terms  as  to  leave  it  in 
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some  measure  doubtful  whether  Carneal  would 
not  have  been  discharged  from  the  obligation  it 
imposed)  on  the  failure  of  Cuthbert  Banks  to  de- 
liver the  military  land  warrants  for  which  it  sti- 
pdates  within  ninety  days  after  they  should  be 
demanded  in  Xiexington.  But  it  does  not  appear 
that  they  have  ever  been  demanded;  and  the 
&ct  that  Harvie's  conveyance  of  the  land  sold 
by  Banks  toCarneal,  was  executed  on  the  same 
day  with  this  contract,  goes  far  in  showing,  that 
the  parties  understood  the  obligation  of  Carneal 
to  be  absolute.  The  subsequent  letters  of  Har- 
vie  to  Carneal,  show  his  .opinion,  that  the  obliga- 
tion of  the  contract  continued ;  and  the  admission 
of  Banks,  in  the  cause,  goes  to  the  same  point. 
The  Court  must,  therefore,  consider  Carneal's 
heirs  as  still  liable  for  the  debt  due  from  Banks, 
with  Harvie  as  his  security,  to  Madison's  estate. 

It  is  alleged,  that  Banks  agreed,  that  the  title 
to  the  2,000  acres  of  land  should  remain  in  Car- 
neal as  an  indemnity  for  this  undertaking ;  but 
this  allegation  is  totally  unsupported  by  evidence. 

Carneal's  heirs  also  charge,  that  they,  or  some 
of  them,  have  purchased  the  interest  of  the  locator 
in  the  30,000  acre  tract,  and  that  Harvie's  heirs 
retain  the  title  till  Madison's  claim  shall  be  ad- 
justed  ;  but  of  this  there  is  no  proof. 

Binoe,  however,  the  legal  title  to  the  land  sold 
by  Carneal  to  Banks,  remains  in  the  heirs  of  the 
vendor,  the  Court  is  not  satisfied  that  equity  will 
force  it  from  them,  or  compel  them  to  make  com- 
pensation in  money  for  any  breach  of  the  contract, 
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1825i.     until  Banks  shall  indemnify  them  for  the  under- 
^if!!y^^  taking  of  their  ancestor  on  his  account. 

MK:/oniiick  P  1  /.      1        .       1 

V.  It  IS  unnecessary  to  proceed  farther  m  the  ex- 

SaiiiTant.  amination  of  this  case,  because  the  Court  is  of 
opinion,  that  for  the  errors  already  stated,  the  de- 
cree of  the  Circuit  Court  ought  to  be  reversed, 
and  the  bill  be  dismissed  without  prejudice. 

Decree  reversed- 


[CBARCKar.    Rs8  Adjudicata.    Lxx  Loci.] 

M'CoRMicK  and  Wife  and  others,  AppeUanUr 

V. 

SuLLivANT  and  others,  Respondents. 

The  Courts  of  the  United  States  are  Courts  of  limitedt  but  not  of 
tTt/mor  jurisdiction.  If  the  jurisdiction  be  not  alleged  in  tlie  pro- 
ceedings, their  judgments  and  decrees  may  be  reversed  for  that 
cause,  on  a  writ  of  error  and  appeal ;  but,  until  reversed,  they  are 
conclusive  evidence  between  parties  and  privies. 

The  title  and  disposition  of  real  property  is  governed  by  the  lex  loci 
rceisiia. 

The  title  to  lands  can  only  pass  by  devise,  according  to  the  laws  of 
the  State  or  country  where  the  lands  lie.  The  probate  in  one  State, 
or  country,  is  of  no  validity  as  affecting  the  title  to  lands  in  aao- 
ther. 

APPEAL  from  the  Circuit  Court  of  Ohio. 
The  appellants  filed  their  bill  in  equity  in  the 
Court  below,  setting  forth,  that  William  Craw- 
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ford,  deceased,  the  fisitber  of  the  female  appel-  1825. 
lantSy  being,  in  bis  lifetime,  a  colonel  in  the  Vir-  ^JJ^J^I^T 
ginia  line,  on  continental  establishment,  and,  as  r. 
such,  entitled  to  the  quantity  of  6,666  and  2-3d  ®"^^"*^ 
acres  of  land,  to  be  laid  off  between  the  Scioto  and 
Little  Miami  rivers,  on  the  northwest  side  of  the 
river  Ohio,  departed  this  life,  having  first  duly 
made  and  published  his  last  will  and  testament, 
bearing  date  the  16th  of  June,  1782,  whereby  he 
devised  all  his  estate,  not  otherwise  disposed  of 
by  said  will,  to  be  equally  divided  between  his 
three  children,  John  Crawford,  and  the  female 
complainants,  and  their  heirs  for  ever.  That  this 
will  was  proved  and  recorded  in  Westmoreland 
county,  in  the  State  of  Pennsylvania,  on  the 
10th  of  September  in  the  same  year.  That  a 
warrant  for  the  above  quantity  of  land  was  after- 
wards issued  in  the  name  of  the  said  John  Craw- 
ford, as  heir  at  law  of  his  father,  under  which 
the  following  entries  were  made :  one  for  800 
acres,  which  was  surveyed  and  patented  to  Lucas 
Sullivant,  of  which  quantity  400  acres  are  claim- 
ed by  Bernard  Thompson  ;  another  for  955  2-3d 
acres,  which  was  surveyed  and  patented  to  John 
Armat,  but  then  claimed  by  William  Winship ; 
another  for  956  acres,  patented  to  some  person 
unknown,  but  claimed  by  Samuel  Finley ;  ano- 
ther for  955  acres,  patented  to  some  person  un- 
kudwa,  ,but  believed  to  be  claimed  and  possessed 
by  Luoas  Sullivant. 

The,  bill  then  proceeds  to  interrogate  the  above 
imrties,  who  are  made  defendants,  severally, ,  as 
to  their  knowledge  of  the  above  will,  and  of  .th? 

Vou  X.  25 
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liiS5.  titte  of  the  femide  complainants,  and  requires  df 
C^J^k  thein  to  set  forth  and  describe  the  lands  severally 
^.  claimed  by  themy  from  whom  they  purchased,  at 
what  titne,  and  for  what  price  the  same  were 
{)urchased|  and  when  the  purchase  money  wa6 
paid.  The  prayer  is  for  a  conveyance,  by  each 
defendant,  of  two  thirds  of  the  land  claimed  by 
theth  respectively,  and  for  possession. 

The  answer  of  the  heirs  of  Winsfaip  states, 
that  the  labd  to  which  they  claim  title  was  pur- 
chased, for  a  valuable  consideration,  of  Thomas 
Armat,  by  their  father,  to  whom  a  conveyance 
was  made  in  the  year  1807.  That  a  bill  was  filed 
by  the  present  compla;inants,  against  the  said 
Thomas  Armat,  in  the  District  Court  of  Ohio, 
exercising  the  powers  and  jurisdiction  of  a  Cir- 
cuit Court,  for  the  land  now  in  tjontroversy,  to 
which  the  said  Armat  filed  his  answer,  asserting 
himself  to  be  a  bona  fide  purchaser  of  the  land, 
for  a  valuable  consideration,  and  without  notice, 
and  that,  the  cause  coming  on  to  be  heard,  the 
bill  was  dismissed  without  costs,  after  which  de- 
cree, the  purchase  was  made  of  Armat  by  the 
defendant's  father.  They  insist  upon,  and  pray 
to  be  protected  by  the  said  decree. 

Finley  answers,  and  alleges  himself  to  be  a 
bona  fide  purchaser,  for  a  valuable  consideration, 
gf  500  acres,  part  of  the  956  acres  mentioned  in 
the  bill,  from  one  Beauchamp,  who  claimed  as 
assignee  of  Dyal,  who  was  assignee  of  John 
Crawford,  for  which  he  paid,  and  received  a  pa- 
tent, before  notice  of  the  claim  of  the  plaintifis, 
or  of  the  will  of  William  Crawford. 
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The  heirs  of  Thompson  filed  a  plea  in  bar,    1825* 
ileging,  that  the  complainants,  in  the  year  1804,  ^|!^^J^^J^ 
iled  their  bill  in  the  District  Coort  of  Ohio,        y. 
xercising  the  powers  and  jurisdiction  of  a  Gir*        ^^'^^ 
cttit  Coort,  against  B.  Thompson,  their  ancestor, 
under  whom  they  claim,  setting  forth  the  san^e 
title,  and,  substantially,  the  same  matters,  as  in 
their  present  bill,  to  which  the  said  Thompson 
answered,  and  the  complainants  replied,  and  upop 
a  hearing  of  the  cause  the  bill  was  dismissed 
with  costs,  which  decree  is  in  full  force,  &c. 

Bullivant  filed  a  similar  plea,  and  the  bill  niras 
dismissed,  as  to  him,  by  agreement. 

A  general  replication  was  put  in  to  the  anawers 
of  Finley  and  Winship's  heirs,  and  a  special  xe- 
plicatioa  to  .^e  plea  in  bar,  setting  fprUi  the  re- 
cord in  the  former  suit,  and  allei^i^g,  that  tbe 
proceedings  in  that  suit  were  coram  non  judke, 
the  record  not  showing  tl^iat  the  complainants  and 
defendant  in  that  suit,  were  citizens  of  differei^t 
States. 

Ujxm  the  heariog,  the  biU  was  dismissed,  and 
an  appeal  takep  to  this  Court. 

Mr.  Doddridge,  for  the  iqppellants,  argued,  that  Mirdk  uh 
th«  fom^er  {nroceedings  in  the  District  Court  of 
Ohio,  pleaded  in  bar  of  the  present  suit,  were 
absolutely  null  and  void,  the  record  not  showing 
that  the  parties  to  that  suit  were  citizens  of  dif- 
ferent States  and  consequently,  the  suit  was  co- 
ram non  judice.  The  Courts  of  the  United 
States  are  all  Courts  of  limited  jurisdiction,  and 
the  presumption  is,  that  a  case  is  without  their 
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1825.  jurisdiction  until  the  contrary  appears/  The 
^jjjj^^^^^j^  jurisdiction  must  appear  on  the  record,  either  as 
y.  arising  out  of  the  character  of  the  parties,  or  the 
^^'  nature  of  the  controversy.  If  it  arises  from  the 
character  of  the  parties,  as  being  citizens  of  dif- 
ferent States,  aliens,  &c.  the  citizenship  or 
alienage  of  the  respective  parties  must  be  set 
forth.*  He  also  contended,  that  the  probate  of 
the  will  of  W.  Crawford,  in  Westmoreland  coun- 
ty, now  a  part  of  the  State  of  Pennsylvania,  but 
then  claimed  by  Virginia,  as  being  within  its  ter- 
ritorial limits,  was  sufficient  to  pass  the  title  to 
the  lands  in  question;  but  if  this  were  not  so, 
that  the  probate  and  record  of  the  will  was  no- 
tice to  ail  the  world,  and  affected,  in  the  view  of 
a  Court  of  equity,  the'  consciences  of  the  gran- 
tees, and  all  those  claiming  under  them.  He» 
however,  concluded  by  asking,  that  in  case  the 
decree  of  the  Court  below  should  be  affirmed, 
that  it  might  be  without  prejudice. 

Mr.  Scottf  contra,  insisted,  that  the  appellants 
had  entirely  failed  in  establishing  any  title  to  the 
lands  in  question,  under  the  will  of  W.  Crawford, 
they  not  having  exhibited  a  probate  either  in 
the  State  of  Virginia,  or  of  Ohio,  which  then  c(Jn- 
stituted  a  part  of  Virginia.  By  the  law  of  Vir- 
ginia, then  in  force,  it  was  necessary  that  a  will 
of  lands  should  Be  duly  proved,  and  admitted  to 

a  Turner  v.  Bank  of  North  America,  4  DalL  8. 

b  Bingham  v.  Cabot,  3  DalL  282.  Mossman  v.  HiggtDS0D,4 
DaU.  12.  Abercrombie  v.  Dupuis,  1  Cranck^s  Rep,  343.  Wood  v. 
WagDon,  2  Cranch^sRep.  1. 
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record  in  the  Court  of  the  county  where  the  tes-     1825. 
tator  had  his  residence  at  the  time  of  his  de-  ^ifT''^^^ 

M'Gormick 

cease ;  or.  if  he  had  no  place  of  residence  in  the        v. 
State,  then  in  the  County  Court  of  the  county  where 
the  lands  devised  were  situate ;  or,  if  the  land  was 
of  a  certain  value,  it  might  be  proved  in  the  Gene- 
ral Court.*    The  will  of  W.  Crawford,  whether 
executed  in  Virginia  or  elsewhere,  could  not  have 
the  effect  to  pass  his  real  estate,  situate  in  that 
State,  unless   made  and  proved  in  conformity 
with  its  laws.    It  belongs  to  the  sovereign  power 
of  every  State,  to  prescribe  the  rules  by  which 
real  property  within  its  territory  shall  be  trans- 
ferred.    No  Courts   but  those   of  Virginia,   or 
Ohio,  could  have  jurisdiction  of  this  will,  because 
the  probate  must  depend  upon  the  legality  of  the 
execution,  and  that  again  must  depend  upon  the 
lex  loci.    The  probate  of  a  Court  of  competent 
jurisdiction  is,  by  the  local  law,  conclusive  evi-  ' 
dence  of  the  due  execution  of  a  will  of  real  as 
well  as  personal  estate.    But  the  Court  of  West* 
moreland  county  could  have  no  jurisdiction  of  the 
probate  of  this  will,  because  that  Court  was  not 
established  under  the  authority  of  Virginia,  and 
because  the  lands  did  not  lie  in  that  county,  nor 
was  the  testator  resident  there.     A  mere  con- 
tested claim  to  the  territorial  jurisdiction  could 
never  lay  the  foundation  to  establish  the  validity 
of  this  probate,  which  was,  in  fact,  made  in  a 
foreign  country.     It  is  laid   down,  by  the  text 
writers  on  this  subject,  that  ^*  if  a  will  be  made 
in  a  foreign  country,  disposing  of  goods  in  Eng- 

a  Virginia  Rev.  Code,  1769.  c.  3.  p.  159. 
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1825.  l^"^d,  it  must  be  proved  there/'*  A  fortiori, 
v^^v-w  would  it  be  required  to  be  proved  there^  (if  by 
y.  '^  the  English  law  probate  of  a  will  c^  lands  were 
BiiiiiYaiit  conclusive,)  where  it  related  to  real  property.*  If 
this  will  could  not  pass  the  legal  title  to  the  lands 
in  controversy,  neither  could  the  respondents  be 
affected  with  constructive  notice  by  the  probi^ 
in  Pennsylvania.  Had  it  been  duly  proved  and 
recorded  in  the  State  where  the  lands  are  situ- 
ate, it  is  so  vaguely  drawn  as  not  to  designate, 
with  certainty,  the  particular  lands  in  question. 
The  claim  of  the  appellants  would,  therefore,  stiU 
be  but  a  latent  equity,  and  the  purchaser  from 
the  heir  would  be  protected.''  He  also  insisted, 
that  the  respondents  were  protected  by  the  for- 
mer decree  in  the  District  Court.  Altiiiough  the 
Courts  of  the  United  States  are  Courts  of  limited 
jurisdiction,  so  that  their  judgments  will  be  re- 
versed on  error,  unless  the  jurisdiction  appears 
upon  the  face  of  the  record,  yet  they  are  not  in- 
ferior Courts  in  a  technical  sense  ;  and  so  long 
as  their  judgments  remain  unreversed,  they  are 
conclusive.  Their  judgments  may  be  reversed 
in  an  appellate  Court  for  this  cause ;  but  they 
are  not  mere  nullities.'' 

>iarch  mh,  Mr.  Justice  Washington  delivered  the  opinion 
of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded as  follows : 

a  ToIler^s  Exec.  72. 

h  Roberiaon^  WiUf,  50.  See  also  11  Vin.  Abr.  58,59*  1  l^ern, 
391.  1  LJ.  Raym.  251.  3  Mass.  Rep.  518.  16  Mass.  Rep.  44U 
Kerr  v.  Moon,  9  Wheat.  Rep.  565.  570. 

c  Lewis  V.  Madison,  1  Munf.  303. 

(f  Kempe  v.  Kennedy,  5  CrancVs  Rep.  17?- 
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The  question  which  the  plea  of  Thompson's     1825. 
heirs,  Und  the  answer  of  Winship's  heirs,  pre-  JjJJj^^^JJ^ 
ieilts,  is,  whether  the  general  decree  of  dismis-        y- 
flson  of  the  bill  in  equity,  filed  by  the  present 
plaintiffs  in  the  Federal  District  Court  of  Ohio,  cou^u  If '  SS 
against  the  ancestor  of  these  defendants,  under  JJ °**cou^ru^f 
whom  they  respectively  claim  title,  is  a  bar  of  |i!^|f*2  ^"'*a 
the  remedy  which  is  soueht  to  be  enforced  by  the  judgment    of 

•        ^  °  ^  those     Couru 

present  suit  ?    The  reason  assigned  by  the  repli-  may  be  revert- 

^     ,  111.  .'^       edfor  want  of 

catidn,  why  that  decree  cannot  operate  as  a  bar,juriadktion 
is,  that  the  proceedings  in  that  suit  do  not  show  t£llace"of  the 
that  the  parties  to  it,  plaintiffs  and  defendants,  bu^^*V,°ii''to 
were  citizens  of  different  States,  and  that,  con-  concirtfve  a! 
sequently,  the  suit  was  coram  nan  jtuUce,  and  the  *^^"  "*^''*" 
decree  void. 

But  this  reason  proceeds  upon  an  incorrect 
view  of  the  character  and  jurisdiction  of  the  in- 
ferior Oourts  of  the  United  States.  They  are 
all  of  limited  jurisdiction ;  but  they  are  not,  on 
that  account,  inferior  Courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  jurisdiction 
be  not  alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous,  and  may,  upon 
a  writ  of  error,  or  appeal,  be  reversed  for  that 
cause.  But  they  are  not  absolute  nullities.  This 
ojHnion  was  strongly  intimated,  if  not  decided, 
by  this  Court,  in  the  case  of  Kempe^s  lessee  v. 
Kjmnedy^  (5  Craneh^s  Rep.  185.)  and  was,  after- 
wards, confirmed  by  the  decision  made  in  the 
eaae  of  BkiUenCs  executors  v.  May*s  executors^ 
(6  CrancKs  Rep.  267.)  That  suit  came  before 
this  Court  upon  a  writ  of  error,  where  the  decree 
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1825.  of  the  Court  below  was  reversed,  and  the  cause 
^^^^^>^  remanded  for  further  proceedings  to  be  had 
T.  therein.  After  this,  it  was  discovered  by  that 
Court,  that  the  jurisdiction  was  not  stated  in  the 
proceedings,  and  the  question  was  made,  whe- 
ther that  Court  could  dismiss  the  suit  for  that 
reason  ?  This  point,  on  which  the  Judges  were 
divided,  was  certified  to  the  Supreme  Court,  where 
it  was  decided,  that  the  merits  of  the  cause  hav- 
ing been  finally  decided  in  this  Court,  and  its 
mandate  only  requiring  the  execution  of  its  de- 
cree, the  Court  below  was  bound  to  carry  that 
decree  into  execution,  notwithstanding  the  juris- 
diction of  that  Court  was  not  alleged  in  the 
pleadings.  Now,  it  is  very  clear,  that,  if  the  de- 
cree had  been  considered  as  a  nullity^  on  the 
ground  that  jurisdiction  was  not  stated  in  the 
proceedings,  this  Court  could  not  have  required 
it  to  be  executed  by  the  inferior  Court. 

We  are,  therefore,  of  opinion,  that  the  decree 
of  dismission  relied  upon  in  this  case,  whilst  it 
remains  unreversed,  is  a  valid  bar  of  the  present 
suit  as  to  the  above  defendants. 

The  next  question  is  presented  by  the  answer 
of  Finley.  At  the  death  of  William  Crawford, 
in  the  year  1782,  he  was  entitled  to  a  certain 
quantity  of  land  to  be  laid  off  between  the  rivers 
Scioto  and  Little  Miami,  under  a  promise  contain- 
ed in  an  act  of  the  legislature  of  Virginia.  His 
interest  in  this  land  was  purely  an  equitable  one. 
After  his  death,  a  warrant  to  survey  the  same 
was  granted  to  John  Crawford,  his  only  son  and 
heir  at  law,  who  assigned  to  one  Dval  a  certain 
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tract  which  had  been  surveyed  under  the  warrant,     1825. 
and  the  defendant  claims  a  part  of  the  tract  so  Jj^^J^^ 
surveyed,  under  Beauchamp,  who  purchased  from   ^  j. 
Dyal.     He  alleges,  in  his  answer,  that  he  made 
the  purchase  honafide^  paid  the  purchase  money, 
and  obtained  a  grant  for  the  land,  before  he  had 
notice  of  the  will  of  William  Crawford,  or  of  the 
claim  of  his  daughters  under  it. 

Crawford's  will,  under  which  the  female  com- 
plainants claim  title,  was  proved  in  some  Court 
in  the  county  of  Westmoreland,  in  the  State  of 
Pennsylvania,  and  was  there  admitted  to  record  ; 
but  it  does  not  appear,  nor  is  it  even  alleged,  to 
have  been  at  any  time  proved  in  the  State  of 
Virginia,  or  in  the  State  of  Ohio,  where  the  lands 
in  controversy  lie. 

At  the  time  of  the  death  of  William  Craw- 
ford, lands  Ijong  in  Virginia  were  transmissible 
by  last  will  and  testament,  in  writing,  the  same 
being  signed  by  the  testator,  or  by  some  person  ih 
his  presence,  and  by  his  direction,  and  if  not 
wholly  written  by  himself,  being  attested  by  two 
or  more  credible  witnesses,  in  his  presence.  But 
to  give  validity  and  effect  to  such  will,  it  was  ne- 
cessary that  it  should  be  duly  proved,  and  admit- 
ted to  record,  in  the  Court  of  the  county  where 
the  testator  had  his  residence  at  the  time  of  his 
decease,  or,  if  he  had  no  place  of  residence  in 
that  State,  then  in  the  Court  of  the  county  where 
the  land  devised  lay,  or  it  might  be  proved  in  the 
General  Court,  where  the  land  was  of  a  certain 
value.  Subsequent  to  the  death  of  William  Craw* 
ford,  an  act  of  assembly  was  passed,  which  per- 
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1825.    mitted  authenticated  copies  of  wills,  proved  in 

Vii^'^v^'^i^  any  other  State  of  the  Union,  or  abroad,  to  be  of- 

v;        fered  for  probate  in  the  General  Court,  or  in  the 

SiiHi?ant  Qjj^euit,  Couuty,  or  Corporation  Court,  where  the 

whole  of  the  estate  lies. 

By  the  law  of  the  State  of  Ohio,  lands  lying 
in  that  State  may  be  devised  by  last  will  and  tes- 
tament, or  writing ;  but,  before  such  will  can  be 
considered  as  valid  in  law,  it  must  be  presented 
to  the  Court  of  Common  Pleas  of  the  county 
where  the  land  lies  for  probate,  and  be  proved  by 
at  least  two  of  the  subscribing  witnesses.     If  the 
will  be  proved,  and  recorded,  in  another  State, 
according  to  the  laws  of  that  State,  an  authenti-^ 
cated  copy  of  the  will  may  be  offered  for  probate 
in  the  Court  of  the  county  where  the  land  lies, 
without  proof  by  the  witnesses ;  but  it  is  liable  to 
be  contested  by  the  heir  at  law,  as  the  original 
might  have  been. 
wiu'oriJlirts     It  is  an  acknowledged  principle  of  law,  that 
does  not  ^nfferl  the  title  and  disposition  of  real  property  is  ex- 
pro^rtVm'anl  ^lusively  subjcct  to  the  laws  of  the  country  where 
hH^^^lu^  ^^  ^®  situated,  which  can  alone  prescribe  the  mode 
governe  as  to  ]yy  which  a  title  to  it  can  pass  from  one  person 

the  disposition     •'  . 

of  real  pro- to  auothcr.  For  tho  establishment  of  this  doc- 
trine,  it  will  be  sufficient  to  cite  the  cases  of  the 
United  States  v.  Crosby,  (7  C ranch* s  R^.  115.) 
and  Kerr  v.  Moan,  (9  Wheat.  Rep.  565.)  It  fol- 
lows, therefore,  that  no  estate  could  pass  to  the 
daughters  of  William  Crawford,  under  his  will, 
until  the  same  should  be  duly  proved  according 
to  the  laws  of  Virginia,  where  the  land  to  which 
he  was  entitled  lay,  at  the  time  of  his  death,  or 
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of  the  territory  of  Ohio,  after  the  cession  by    1825. 
Virginia  to  the  United  States,  under  the  ordi-  JjIq^J^J^^ 
nance  of  Congress  of  the  13th  of  July,  1787,  or       ▼. 
according  to  the  law  of  that  State,  which  has   ^'**^^*"^ 
already  been  recited.    The  probate  of  the  will 
in  the  State  of  Pennsylvania,  gare  it  no  vididity 
whatever  in  respect  to  these  lands,  as  to.  which 
this  Court  is  bound  to  consider  Crawford  as  hav- 
ing died  intestate,  and,  consequently,  that  they 
descended  to  John  Crawford,  his  only  son  and 
heir  at  law,  according  to  the  law  of  Virginia,  as 
it  stood  in  the  year  1782.     The  Court  below, 
then,  could  do  no  less  than  dismiss  the  bill  as 
agednst  this  defendant,  upon  the  ground,  that  the 
complainants  had  shown  no  title  whatever,  legal 
or  equitable,  to  the  laud  in  controversy. 

This  Court  might  be  induced  to  yield  to  the 
application  of  the  counsel  for  the  appellants,  that, 
in  case  of  an  affirmance,  it  should  be  without 
prejudice,  if  we  could  perceive,  from  the  record, 
that  the  complainants  could,  in  another  suit,  pre- 
sent their  case  under  a  more  favourable  aspect. 
But  this  the  answer*of  Finley  will  not  permit  us 
to  anticipate ;  for,  even  if  an  authenticated  copy 
of  Crawford's  will  should  hereafter  be  offered 
for  probate,  and  admitted  to  record  in  the  State 
of  Ohio,  still,  the  title  to  be  derived  under  it 
could  not  be  permitted  to  overreach  the  legal  title 
of  this  defendant,  founded,  as  it  is,  upon  an  equi- 
table title,  acquired  bona  fide,  and  for  a  valuable 
consideration  paid,  which  purchase,  payment,  , 
and  acquisition  of  legal  title,  were  made  before 
he  had  either  legal  or  constructive  notice  of  the 
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1825.  will,  or  of  the  claim  of  the  daughters,  for  we  are 
all  of  opinion,  that  the  probate  of  the  will  in 
Pennsylvania  cannot  be  considered  as  construc- 
tive notice  to  any  person,  of  the  devise  of  the 
lands  in  controversy.  The  decree  of  the  Court 
below  must,  therefore,  be  affirmed  generally, 
with  costs. 


[Devise.] 

Wmght,  Plaintiff  in  Error,  v.  Dekn,  ex  dent. 

Page,  Defendant  in  Error. 


J.  P.,b7  his  last  will,  after  certain  pecuniary  legacies,  devised  as  fol- 
lows :  '*  Item,  I  give  and  bequeath  unto  mj  loving  wife  M.,  all  the 
rest  of  my  lands  and  tenements  whatsoever,  whereof  I  shall  die 
seised  in  possession,  reversion,  or  remainder,  provided  she  has  no 
laiwfvi issue.  Item,  I  give  and  bequeath  unto  M.,  my  beloved  wife, 
whom  I  likewise  constitute,  make,  and  ordain,  my  sole  executrix 
of  this  my  last  will  and  testament,  ail  0nd  singular  my  landsj  mes' 
suages,  and  tenements^  hy  her  freely  to  he  possessed  and  enjoyed,^ 
Uc  **  and  I  make  my  loving  friend,  H.  J.,  executor  of  this  my  will, 
to  take  care,  and  see  the  same  performed,  according  to  my  true  in- 
rent  and  meaning,"  ke.  The  testator  died  seised  without  issue, 
and,  after  the  death  of  the  testator,  his  wife  M.  married  one  G.  W., 
by  whom  she  had  lawful  issue.  Held^  that  she  took  an  estate  for 
life  only  under  the  will  uf  her  husband,  J.  P. 

Where  there  are  no  words  of  limitation  to  a  devise,  the  general  rule 
of  law  is,  that  the  devisee  takes  an  estate  for  life  only,  unless,  from 
the  language  there  used,  or  from  other  parts  of  the  will,  there  is  a 
plain  intention  to  give  a  larger  estate. 

To  make  a  pecuniary  legacy  a  charge  upon  lands  devised,  there  must 
be  express  words,  or  a  plain  implication  from  the  words  of  the 
wnK 
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ERROR  to  the  Circuit  Court  of  New-Jersey.  1825. 
This  was  an  action  of  ejectment  brought  in  the 
Court  below.  The  sole  question  arising  upon 
the  state  of  facts  in  the  cause,  was  upon  the  con- 
struction of  the  will  of  James  Page,  made  on  the 
15th  of  February,  1774.  By  that  will,  aftier  the 
usual  introductory  clause,  the  testator  prodeeds 
as  follows :  *^  Item,  I  give  and  bequeath  unto  my 
beloved  sister,  Rebecca,  100  pounds,  proclama- 
tion money,  to  be  paid  in  four  years  after  my  de- 
cease. 

^^  Item,  I  give  and  bequeath  unto  my  beloved 
sister  Hannah,  the  sum  of  50  pounds,  proclama- 
tion money,  to  be  paid  when  she  is  of  age. 

'^  Item,  I  give  and  bequeath  unto  my  sister, 
Abigail,  the  like  sum  of  50  pounds,  proclamation 
money,  to  be  paid  when  she  arrives  at  age. 

^*  Item,  I  give  and  bequeath  unto  my  loving 
wife  Mary,  all  the  rest  of  my  lands  and  tenements 
whatsoever,  whereof  I  shall  die  seised,  in  posses- 
sion, reversion  or  remainder,  provided  she  has  no 
lawful  issue. 

"  Item,  I  give  and  bequeath  unto  Mary,  my  belov- 
ed wife,  whom  I  likewise  constitute,  make,  and  or- 
dain, my  sole  executrix  of  this  my  last  will  and 
testament,  all  a/nd  singular  my  UmdSy  m^essuages 
and  tenements  J  by  her  freely  to  he  possessed  and 
enjoyed ;  and  I  do  hereby  utterly  disallow,  revoke, 
and  disannul,  all  and  every  other  former  testa- 
ments, wills,  legacies,  and  bequests,  by  me 
in  any  ways  before  named,  willed  and  bequeath- 
ed, ratifying  and  confirming  this,  and  no  other, 
to  be  my  last  will  and  testament.     And  I  make 
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}8^    loy  lomg  IVieod,  Henry  Jeana,  of  the  county  and 
^y^  province  aforesaid  mentioped,  ewcutor  of  t\k\» 


?.  my  willy  to  tal^e  care  and  see  the  same  perform? 
^^^  ed>  according  to  my  true  intent  aad  meaning ;  and 
for  his  pains,"  (leaving  the  sentence  incomplete^ 
*^  In  witness  wheveof,''  &lc*  (in  the  common  form 
of  attestation.)  The  testator  waa  seised  of  the  land 
in  controversy  at  the  time  of  the  wiU,  and  died 
seiiied,  without  issue,  on  the  10th  day  of  October, 
17749.  leaving  his  wife  Mary,  the  devisee,  who,  afr 
terwards,  married  one  George  Williamson,  by 
whom  she  had  lawful  issue  still  living,  and  died 
in  the  year  ISU-  The  lessor  of  the  plaintiff  is 
the  brother  of  the  testator,  and  his  only  heir  at 
law.  The  defendant  claims  title  to  the  premises 
as  a  purcbaA?r  under  Mary,  the  wile  of  the  tes- 
tator. 

The  title  of  the  testator  to  the  premises  was 
derived  from  a  devise  in  the  will  of  his  father, 
John  Page,  dated  the  Hth  of  November,  1773. 
That  will,  among  other  things,  contained  the  fol- 
lowing clause  :  '^  Item,  I  give  and  devise  unto 
my  son  James,  one  equal  half  part  of  my  land, 
(comprising  the  land  in  controversy,)  with  all  my 
plantation,  utensils,  i&c.  &c.  to  him^  his  heirs 
and  assignsj  jor  ei^er."  He  then  gives  the  other 
moiety  of  the  land  to  his  son  John,  to  /im,  Aia 
h^vr$  and  assigns.  He  then  bequeaths  several 
legacies  to  his  daughters,  Barah  and  Mary,  and 
adds,  ^^  Item,  I  give  and  bequeath  to  my  three 
daughters,  Rebecca^  Hawadh,  and  Abigail,  Re- 
becca the  sum  of  50  pounds,  Hannah  and  Abi- 
g€ul  the  sum  of  50  pounds  each  of  them.     Like- 
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wiseitii  TUfuriU^  that  fHy  Bon  JanUs  do  pmfHan^  182& 
noA  and  AbtgaiU  the  said  Mm  of  fifty  pownis  ""^1^^^ 
eacky  tohtn  thty  come  of  ^eJ*^  He  then  eon-^  _^ 
eludes  his  will  by  appointing  an  executor,  and 
revoking  all  former  wills,  &c. ;  and  died  soon  af- 
terwards. James  (the  son)  left  no  other  real  es- 
tate than  that  devised  to  him  by  this  will.  What 
personal  estate  he  or  his  father  left,  at  the  times 
of  their  decease,  was  not  found  in  the  case ;  and, 
therefore,  it  did  not  appear  whether  or  not  it  was 
sufficient  to  pay  the  legacies  in  their  wills* 

The  Court  below  gave  judgment  for  the  lessor 
of  the  plaintiff,  who  was  the  heir  at  law  of  the 
testator,  and  the  cause  was  brought,  by  writ  of 
error,  to  this  Court. 

Mr.  Woody  for  the  plaintiff  in  error,  contend*   J^^-  si#i. 
ed,  that  Mary,  the  wife  of  the  testator,  took  a 
fee  simple  under  the  devise. 

It  was  admitted,  that  a  devise  of  land,  without 
any  technical  words  of  limitation,  or  exjdanatory 
words,  gives  only  an  estate  for  life.  But  the  in^- 
tention  of  the  testator  will  supersede  this  ntle, 
and  is  the  polar  star  to  guide  in  the  construction 
of  wills.  The  local  legislature  were  so  impressed 
with  the  good  sense  of  this  principle,  that,  in 
1783,  a  few  years  after  the  making  this  will,  they 
passed  a  statute,  declaring  that  a  devise  of  lands 
should  pass  a  fee,  unless  it  was  expressed  to  be 
for  life  only.  Courts  ought,  therefore,  to  be  libe- 
ral, in  considering  the  explanatory  words  and 
circumstances  relied  on,  to  show  an  intention  to 
devise  the  fee ;  by  so  doing,  they  further  the  in- 
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1825.  tention  of  the  testator/  Greater  certainty  is  not 
attained  by  a  rigid  than  by  a  liberal  construction 
of  devises.  The  only  mode  of  arriving  at  cer- 
tainty isy  by  admitting  a  general  devise  to  pass  a 
fee,  or  by  requiring  strict  technical  words  of  limi- 
tation. The  notion  that  descent  is  the  general 
rule,  and  devise  the  exception,  is  more  specious 
than  solid.  They  are  both  distinct,  co-ordinate 
rules. 

He  would  first  examine  the  clauses  of  the  de- 
vise in  question  separately,  and  then  consider 
their  combined  operation. 

The  words,  ^^  all  the  rest  of  my  lands  and  tene-' 
ments,  whatsoever,  whereof  1  shall  die  seised,  in 
possession,  reversion,  or  remainder,"  Slc.  are 
sufiicient  to  pass  a  fee.  The  words  restj  and  in 
reversion  or  remaindery  ought  not  to  be  rejected, 
if  a  meaning  can  be  discovered  for  them.  The 
devise  of  all  the  rest  of  his  lands  to  his  wife, 
clearly  imports,  that  the  previous  pecuniary  lega- 
cies shall  be  a  charge  on  the  lands,  and  that  his 
wife  shall  be  entitled  to  whatever  interest  re- 
mains after  the  legacies  are  paid.  A  charge  on 
lands  may  be  implied  in  a  will.^  An  estate  tail 
in  lands  may  be  created*  by  implication  from  a 
proviso ;""  a  fortiori^  a  charge  may  be  implied. 

a  Richardson  v.  Noyes,  2  Mass.  Rep.  59.  Doe  v.  Richards, 
8  Term  Hep.  359.  WiUes^  Rep.  140.  .Goodright  v.  Allen,  2  W. 
Bl  1042. 

b  Smith  V.  Tinsall,  2  Salk.  685.  1  Ves.  Jr.  440.  Free,  in 
Ch.  430.    Alcock  v.  Sparhawk,  2  Fern.  229.     2  DaU.  131. 

c  Chapman's  case,  Df/er^  333.  Ring  v.  Rumbal,  Cro.  Jar. 
448. 
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These  lands  were  already  charged  in  the  hands  1825. 
of  the  testator  with  the  payment  of  other  lega- 
cies, by  the  will  of  his  father,  John  P,,  and  which 
were  not  then  due.  The  clause  in  question  then 
is,  as  it  purports  to  be,  a  general  residuary  clause, 
in  which  the  testator  means  to  devise  all  his  re- 
maining interest  in  his  real  property.  He  could 
not  have  meant  the  rest  of  his  lands  by  way  of 
local  description,  for  he  had  devised  none  before ; 
but  he  meant  all  the  remaining  interest  in  the 
lands  after  the  legacies  were  deducted.  Where- 
ver it  appears  that  the  testator  intended  to  de- 
vise all  his  interest  in  land,  a  fee  simple  passes.* 
This  rule  applies  with  increased  force  to  residua- 
ry clauses,  in  which  a  greater  latitude  of  con- 
struction is  allowed.*  Though  the  words  lands 
and  tenements  are  strictly  descriptive  of  locality, 
yet,  in  connexion  with  other  expressions,  espe^ 
cially  in  a  residuary  clause,  they  may  refer  to  the 
quantity  of  interest  or  estate."  The  words,  in 
remainder  or  reversion^  aid  the  construction. 
Though  the  testator  might  not  have  been  ac- 
quainted with  the  precise  technical  distinction 
between  them,  yet  he   must  have  known  they 


a  Lambert's  lessee  v.  Paine,  3  CrancVs  Rep.  97.  Sargent  v. 
Town,  10  Mass.  Rep,  305. 

6  Lessee  of  Willis  v.  Bucker,  2  Binn.  464.  Lambert's  lessee  v. 
Paine,  3  Cranck^t  Rep.  129*  Hogan  v.  Jackson,  Ccwp.  Rep. 
299.     Grayson  v.  Atkinson,  1  Wils.  Rep.  333. 

c  Cooke  V.  Gerard,  1  Lev.  Rep.  212.  Ludcock  v.  Willows, 
Carther^9  Rep.  50.  2  Ventr.  Rep  285.  Wheeler  v.  Waldron, 
AUen'9  Rep.  28.  Chester  v.  Chester,  3  P.  Wm.  46.  Strode  v, 
Rnssel,  2  Vem.  Rep.  621.    Rooke  v.  Rooke,  Ibid.  46l. 
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1825.     meant  an  eetate  in  expectancy.    The  case  of 
^"^Ty?^  Norton  v.  Ladd^  is  very  analogous  to  the  pre* 
T.        sent,  and  shows  that  a  fee  was  intended. 
'^'^         If  it  be  established,  that  the  testator  referred 
ta.hia.  interest  or  estate  in  the   farm  in  ques- 
tion in   this  clause,  it  carries   all  his   interest, 
i.  e«  a  fee  simple,  because  it  is  residuary,  and  the 
language  is  broad  and  comprehensive  enough  for 
the  purpose* 

Again ;  the  proviso,  ^^  provided  she  has  no 
lawful  issue,"  shows  an  intention  in  the  testator 
to  give  a  fee  to  his  wife.  This  is  a  condition 
precedent  to-  tak^  effect  at  the  time  of  his  death ; 
(1.)  BeQ^use  the  terms  used  ordinarily  import  a 
condition  precedent*  Where  there  is  nothing  in 
the  .nature  pf  the  proviso,  or  in  respect  to  the 
time  of  its  performance,  to  show  that  a  condition 
s.ubse^quent  was  intended,  it  is  always  construed 
a  condition  precedent.  (2.)  All  the  circumstances 
of  the  case  show,  that  the  testator  intended  the 
condition  to  take  effect  at  his  death,  and  to 
be  precedent ;  for  then  the  issue  the  devisee 
might  have,  would  be  his  own  child  and  heir. 
If  it  be  contended,  that  this  proviso  refers  to 
children  the  devisee  might  have  by  a  future  hus- 
band, the  testator  is  made  guilty  of  the  absur- 
dity of  intending,  that  if  his  wife  should  marry 
again,  she  might  retain  the  land,  but  if  she  should 
have  issue  by  such  marriage,  she  should  forfeit 
it.  The  devise  to  the  wife  in  this  case,  was  in- 
tended to  be  a  substitute  for  the  descent  to  the 

a  Jjuttr,  Rep.  7W' 
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heir.  Whenever  a  devise  of  land  is  intended  as  IMS. 
a  substitute  for  a  fee,  the  substituted  devise  is  a 
fee/  A  Court  may  discover,  in  a  condition,  the 
effect  of  which  is,  in  a  certain  event,  to  defeat  ^•""* 
the  estate,  an  intent,  when  the  estate  actually 
vests,  to  enlarge  the  disposition  to  a  fee.  Thuis, 
as  before  shown,  a  devise  may  be  enlarged  to  ah 
estate  tail  by  the  terms  of  a  condition;* 

But,  to  leave  no  doubt  of  his  intention,'  the 
testator,  in  the  next  sentence,  gives  the  devisee 
his  land,  "  to  be  by  her  freely  possened  and  en- 
jajfed.^^    He  drops  the  peculiar  phraseology  of  the 
former  clause,  and  takes  up  n6w  languages,  mani- 
festly for  the  purpose  of  enlarging  the  subject  of 
his  bounty.     A  life  estate  is  susceptible  only  of 
a  partial   and  limited  enjoyment.    The  woi'ds 
^^  freely  to  be  enjoyed,"  have  been  held  sufficient 
to  carry  a  fee.""    The  idea,  that  these  worda,  as 
used  in  the  prel^ent  case,  give  a  life  instate  dig- 
punishable  far  wastey  is  wholly  inadmissible.    It 
would  be  creating  a  state  of  things  which^  Wtttdd 
make  the  interest  of  the  tenant  at  variance  with 
the  permanent  improvement  of  the  soil,  and,  con- 
sequently, of  the  best  interests  of  th^  country^ 
It  would  be  his  -interest  to  commit  waste,  and  to 
destroy  the  property.     The  testator  could  n6i 
have  meant  that  the  devisee  should  hold  the  land^ 

#  Moore  T.  Hcaseman^  WtHes^  Rep.  152.  Greeii  r*.  Arntetettd/ 
Hob,  65.    Ibbetson  y.  Beckwkh,  Cm.  iemp^  TaA^'lbY-      '     ' 

6  Chapman's  case, I>yer,  335«.  .KiogVfiBunW,  Ctq^Ju^ 
448. 

c  Loreacre  v.  Blight,  Cowp.  352.  Willi!l  r.  Backer/ 2  Btnifi 
Hep.  464. 


T. 
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1825.     as  tenant  for  life,  dispunishable  for  waste  merely ; 

^"JJ^  for  that  would  only  exempt  the  property  devised 
from  one  kind  of  restriction,  when  he  manifestly 
contemplates  a  free  enjoyment  generally,  without 
any  restriction  whatever.  The  free  enjoyment  is 
not  annexed  to  the  estate  devised,  but  to  the  land. 
It  is  the  land  which  is  to  be  freely  enjoyed.  The 
estate  is  only  the  technical  medium  through  which 
that  free  enjoyment  is  secured,  and  the  Court 
will  see  that  the  devisee  takes  such  an  estate  as 
is  compatible  with  a  free  enjoyment. 

But,  even  supposing  these  different  clauses, 
taken  separately,  should  be  deemed  inadequate 
to  pass  a  fee,  yet,  taken  conjointly,  they  form  a 
body  of  evidence,  strong  and  conclusive,  to  show 
that  the  testator  intended  to  devise  his  entire  in- 
terest in  the  lands.  It  is  impossible  to  suppose 
that  a  plain  man  would  have  used  such  phraseo- 
logy merely  to  give  his  farm  to  his  wife  for  her 
life.  All  the  clauses  may  be  taken  together,  and 
receive  their  full,  combined  effect.     Juncta  va- 

Mr.  Webster  and  Mr.  Cox,  contra,  contended, 
that  under  the  will  of  James  P.,  nothing  more 
passed  to  the  devisee  than  an  estate  for  life.  The 
plaintiff  below  claimed  as  heir  at  law.  The  title 
was,  prima  facicy  in  him.  It  was  admitted  on  all 
hands,  that  the  devise  contains  no  words  of  limi- 
tation sufficient  to  pass  the  inheritance.  It  is  a 
general  rule,  that  in  order  to  create  an  estate  in 

<i  Frogmorton  v.  Holliday,  1  H.BI.  540. 
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fee»  words  of  inheritance,  as  '^  heirs,"  must  be  1825. 
employed .  Wherever  an  estate  is  granted,  either 
specifically  for  the  life  of  the  grantee,  or  without 
any  limitation,  the  legal  presumption  is,  that  the 
design  was  to  create  an  estate  for  life  only.  In 
wills  a  greater  latitude  has  been  allowed.  The 
intention  of  the  testator,  expressed  in  clear,  un- 
ambiguous terms,  will  carry  the  fee.  But  the 
rules  of  conveyance  at  common  law  still  operate, 
although  not  so  rigorously,  even  in  regard  to 
wills ;  and,  before  the  heir  can  be  disinherited, 
there  must  be,  not  merely  an  intention,  but  an  in- 
tention legally  perceptible,  in  an  instrument  le- 
gally executed.  The  only  difference  between 
wills  and  deeds  is,  that  in  the  latter,  certain  spe- 
cific technical  terms  are  essential ;  in  the  other, 
any  words  legally  indicating  the  clear  intention  of 
the  testator,  are  sufficient. 

The  intent  must  be  clearly  expressed,  for  it  is 
a  fimdamental  rule  in  the  construction  of  wills, 
that  the  heir  cannot  be  disinherited  without  ex- 
press words,  or  necessary  implication."*  This  in- 
tention must  also  be  expressed  in  language  at 
least  quan  technical ;  for  it  is  perfectly  immate- 
rial how  plain  it  may  be,  that  the  design  of 
the  testator  was  to  pass  a  larger  estate,  unless 
that  intention  be  manifest  to  the  legal  eye.^ 

As  the  construction  now  contended  for  by  the 
plaintiff  in  error  would  disinherit  the  heir  at  law, 

a  Cro.  Car.  368.    2  Bl.  Rep.  839.    2  Bos.  ^  Pull.  247- 
DougL  736.     Cowp.  235. 
b  1   Cowp.  355.     3  T.  R.  359.     5  Bos.  8^  PulL  349. 
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1825«  and  vest  the  inheritance  in  a  stranger,  it  is  incum- 
bent upon  him  to  establish  one  or  the  other  of 
these  two  propositions : 

1.  That  there  are  express  words  creating  an 
estate  in  fee  in  the  devisee,  (which  is  not  pretend- 
edj  and  which,  if  actually  existing,  would  pre- 
clude all  argument,)  or, 

2.  An  intent,  so  clearly  expressed  as  to  require, 
by  necessary  implication,  that  such  an  estate 
should  pass. 

The  circumstance,  that  no  words  exist  in  this 
will,  which,  by  their  intrinsic  force,  carry  any 
larger  estate  than  for  life,  raises  a  legal  presump- 
tion, that  no  larger  interest  was  intended  to  pass. 
If  the  testator  had  designed  the  heirs  or  issue  oi' 
his  wife  as  the  objects  of  his  bounty,  some  lan- 
guage indicating  such  an  intention  would  have 
been  used.  If,  in  addition  to  this  negative  cir^ 
cumstance,  we  find  that  these  persons  in  that  ca- 
pacity were  present  to  the  mind  of  the  testator, 
and  yet  are  not  made  objects  of  his  bounty,  it 
superadds  a  positive  weight  to  the  legal  presump- 
tion that  they  were  not  designed  to  be  so,  and 
that  their  omission  was  not  merely  accidental. 

There  being,  then,  no  express  words  carrying 
the  fee,  let  us  examine  those  particular  expres- 
sions which  are  relied  upon  to  show  the  actual 
intent  that  the  fee  should  pass.  These  words 
are,  (1.)  "  All  the  rest  of  my  lands  and  tene- 
ments ;"  (2.)  The  words  "  reversion  or  remain- 
der ;"  (3.)  The  words  "  freely  to  be  possessed 
and  enjoyed." 

I .  As  to  the  words,  "  all  the  rest  of  mv  land?* 
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and  tenements."  One  of  the  earliest  cases  in  1825. 
which  the  effect  of  similar  words  came  under 
cons'ideration,  was  that  of  Wilkinson  v.  Mary- 
land.'  There,  A.  being  seised  of  divers  lands 
in  A.y  B.  and  C,  the  lands  in  C.  being  in  him  by 
mortgage  forfeited,  devised  the  lands  in  A.  and  B. 
to  several  persons,  and  then  devised  ^^  all  the  re$t 
of  the  goods,  chattels,  leases,  estates,  and  mort- 
gages, whereof  he  was  possessed,"  to  his  wife, 
after  his  debts  and  legacies  paid,  made  his  wife 
executrix,  and  died.  The  question  was,  whether 
the  fee  passed  to  the  wife  by  this  devise  ;  and  it 
was  held,  that  ian  estate  for  life  only  passed.  In 
that  ciELse,  there  were  several  circumstances  ren- 
dering it  stronger  in  favour  of  a  fee  than  the  pre- 
sent (1.)  There  was  a  previous  clause  devising 
part  )Of  the  property,  and  there  was,  therefore, 
an  antecedent  to  which  the  word  rest  could  relate. 
Here  there  is  no  such  prior  clause,  and  the  word 
rest  is  senseless,  or  the  testator  attaches  to  it  his 
own  peculiar  signification.  (2.)  The  devise  of 
the  real  property  is  there  in  the  same  clause 
which  contains  a  bequest  of  the  personalty ;  and, 
therefore,  the  inference  as  to  the  testator's  inten- 
tion was  irresistible,  that  he  designed  to  give  the 
same  interest,  i.  e.  an  absolute  interest,  in  all  the 
subjects  of  the  devise.  (3.)  In  the  case  cited, 
the  word  estate  is  employed  as  the  descriptive 
term,  which  is  a  word  frequently  held  sufficient 
of  itself,  proprio  vigorey  to  carry  a  fee. 

/y  Cro.  Car.  447.  323, 
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1825*  The  case  of  Canning  v.  Canningy'  is  very 
similar  to  the  present.  There  the  words  of  the 
will  were,  "  All  the  rest^  residus,  and  remainder, 
of  my  messuages,  lands,  or  hereditaments,  &c. 
after  my  just  debts,  legacies,  and  funeral  expenses 
first  paid,  I  give  to  my  executors  in  trust  for  niy 
daughters."  It  was  adjudged,  that  the  executors 
took  only  an  estate  for  life ;  and,  notwithstanding 
the  general  character  of  Moselyj  as  an  inaccurate 
reporter,  this  case  has  been  frequently  recog- 
nised as  law/  This  is  evidently  a  much  stronger 
case  than  the  one  now  before  the  Court.  (1.)  It 
is  properly  a  residuary  devise ;  this  is  not.  (2.)  It 
contained  the  term  hereditaments,  emphatically 
embracing  the  inheritance,  according  to  the  opi- 
nion of  many  eminent  lawyers. '  (3.)  The  estate 
was  devised  '^  after  debts,  legacies,  and  funeral 
expenses  first  paid."  Yet,  under  all  these  cir- 
cumstances, it  was  held,  that  the  words  '^  rest, 
residue,  and  remainder  of  my  messuages,  lands, 
or  hereditaments,"  so  much  stronger  and  more 
comprehensive  that  those  of  the  present  testator, 
were  merely  descriptive.  The  ground  of  that 
determination  was,  that  the  words  rest,  residue, 
and  remainder,  being  unaccompanied  by  any 
words  of  limitation,  could  not  operate  on  the  in- 
heritance.* This  applies,  with  at  least  equal 
force,  to  the  present  case.  In  Peiton  v.  Banks,* 
where  one  devised  to  his  wife  for  life,  and  the 

a  Mosely^  240. 

h  2  Bos.  8f  Pull  2bl. 

c  2  Bos.  ^  Pull.  251.  Per  Macdonald,  C.  K. 

fl  1  Vem.  Rep.  65. 
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reversion  to  A.  and  B.,  to  be  equally  divided,  &c.  1825. 
it  was  decreed,  that  they  were  tenants  in  com-  ^-^^y?^ 
mon  for  life  only.  That  case,  and  the  one  re-  ▼. 
ferred  to  by  Sergeant  Maynard,  were  stronger 
than  the  present,  since  the  freehold  hav- 
ing been  already  disposed  of,  it  might  have 
been  plausibly  argued,  that  the  term  reversion 
there  used,  ex  vi  terminty  necessarily  included  the 
inheritance.  In  this  case  no  such  argument 
would  apply,  the  word  rest  being  without  an  an- 
tecedent, and  being  a  term  more  appropriate,  as 
descriptive  of  the  subject  than  of  the  quantity  of 
mterest.  In  Doe  v.  Richards/'  where,  afler  be- 
queathing a  certain  leasehold  estate,  the  testa- 
tor devised  ^*  all  the  rest,  residue,  and  remainder 
of  my  messuages,  lands,  tenements,  heredita- 
ments, goods,  chattels,  and  personal  estate  what- 
soever," the  Court  held,  that  these  words  were 
not  sufficient  to  carry  the  fee.  The  property 
thus  devised  being,  however,  made  subject 
to  a  charge,  this  circumstance  was  held  sufficient, 
although  the  propriety  of  that  part  of  the  deci- 
sion seems  to  have  been  questioned.^  But  the 
authority  of  the  case,  so  far  as  it  determines  that 
these  words  were  insufficient,  of  themselves,  to 
pass  the  fee,  has  never  been  controverted.  In  ' 
that  case,  the  clause  was  properly  a  reversionary 
clause,  a  previous  devise  having  been  made,  leav- 
ing a  reversionary  interest  to  be  disposed  of. 
There  also  the  word  hereditament  was  used; 
neither  of  which  circumstances  exist  here. 

a  3  Term  Rep.  356.  6  5  Bos.  ^  Pull.  34<^ 
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1825.  The  next  case  is  that  of  Defn  v.  Moor^^  which 
^^V^  deserves  the  more  weight  as  an  authority,  be- 
V.  cause  a  second  action  was  afterwards  brought  on 
the  same  title;  the  judgment  rendered  in  the 
K.  B.  reversed  in  the  Exchequer  ;*  and  that  judg- 
ment afterwards  reversed  in  the  House  of  Lords, 
and  the  original  judgment  in  the  K.  B.  affirm- 
ed/ it  may,  therefore,  be  presumed  to  have 
been  thoroughly  examined  and  considered.  In 
that  case,  the  testator  having  first  devised  a  life 
interest  in  a  copyhold  messuage,  then  uses  these 
words  :  ^*  all  the  rest  of  niy  lands,  tenements 
and  hereditaments,  either  freehold  or  copyhold, 
whatsoever  and  wheresoever,  my  goods,  chattels, 
and  personal  estate,  of  what  nature  or  kind  soe- 
ver, aftet  payment  of  my  just  debts  and  funeral 
expenses,  I  give,  devise,  and  bequeath  the  same 
unto  my  wife  S.  C,  and  I  do  hereby  nominate 
and  appoint  her,  my  said  wife,  sole  executrix  of 
this  my  will."  In  delivering  the  opinion  of  the 
twelve  judges,  Macdonald,  C.  B.  states  the  ques- 
tion arising  under  that  will  to  be,  ^'  Whether 
the  words  are  materially  distinguishable  from 
those  used  in  other  wills,  and  which  have  been 
held  not  to  denote  an  intention  so  expressed  by 
the  testator,  as  to  enlarge  that  which  would, 
otherwise,  be  an  estate  for  life  only,  into  a  fee  r" 
He  then  states,  that  this  would  depend  upon  the 
effect  of  the  word  rest^  of  the  word  hereditaments^ 
and  of  the  provision  "  after  payment  of  my  just 


a  r>  Ttrm  Rep,  558.  6  1  Bos.  ^  Pull  558. 

c  2  Bos,  Sf  Pull  247. 


DenOk 


OF  THJS  UNITED  STATES.  219 

debts  and  funeral  expenses."  He  considers  1825. 
Canning  v.  Canning,  as  decisive  of  the  question  ^"^^J!^^'!]^ 
on  the  two  first  words.  These  two  cases  must,  _  ▼• 
therefore,  be  considered  as  decisive  in  settling 
the  construction  to  be  given  to  this  part  of  the 
present  will ;  in  which  the  phraseology  used  is 
still  less  indicative  of  an  intent  to  pass  the  inhe- 
ritance. The  word  hereditaments,  found  there, 
is  wanting  here ;  a  word  whichi  in  Lydcott  v. 
Willows,  Powell,  J.  considered  as  sufficient  to 
carry  the  fee,  and  this  opinion  was  unanimously 
confirmed  in  the  Exchequer  Chamber/  So,  also, 
Lord  Holt  considered  it  as  sufficient  to  pass  the 
fee,  in  Smith  v.  Tindqlf  and  in  Frog;martan  v. 
Wright,  Lord  C.  J.  De  Grey  held  it  might  have 
that  operation.*' 

Notwithstanding  these  decisions,  however,  the 
law,  as  recognised  in  Canning  v.  Canning,  is 
considered  as  settled  in  Westminster  Hall,  and 
the  word  hereditaments  is  now  held  insufficient 
to  pass  the  fee. 

The  case  of  Markant  v.  Twisdefn,*  is,  in  ma- 
ny respects,  analogous  to  that  now  before  the 
Court.  A.,  having  settled  all  his  freeholds  on  his 
wife  for  life,  as  a  jointure,  bequeathed  several 
legacies,  and  then  says,  '^  all  the  rest  and  residue 
of  my  estate,  real  and  personal,  I  give  to  my  wife, 
whom  I  make  sole  executrix."  Held,  that  the 
reversion  of  the  jointure  lands  did  not  pass,  but 
the  personal  estate  only.     The  reason  assigned 

a  2  Ventr.  Rttp.  285.  6  11  Mod.  Rep.  103. 

c  3  Wib.  Rep.  418.  d  Gilb.  Eg.  Rep.  SO. 
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1825.  appears  decisive  of  the  present  question,  "  for, 
as  the  testator  devised  no  real  estate,  there  could 
be  no  residue."  So,  in  the  present  case,  the 
whole  effect  of  the  words  resty  remainder ^  and 
recersiouj  (if  it  should  be  thought  that  in  them- 
selves they  have  any  to  denote  an  estate  larger 
than  one  for  life,)  is  destroyed  :  (1.)  By  the  cir- 
cumstance that  there  was  no  previous  disposi- 
tion of  any  real  estate  in  the  will,  and  therefore 
this  is  not  a  residuary  clause.  (2.)  By  the  cir- 
cumstance that  the  testator  was  seized  of  no 
estate  in  reversion  or  remainder,  which  could 
pass  under  these  words,  and  therefore  they  are 
wholly  inoperative.  (3.)  It  is  perfectly  manifest, 
that  the  words  in  question  were  used  simply  as 
descriptive  of  the  subject  matter,  and  not  of  the 
interest  in  that  subject  matter.  In  this  view  the 
case  has  a  strong  resemblance  to  Pettiward  v. 
Prescott*  where  the  testator  devised  as  follows : 
**  I  give  to  R.  P.  my  copyhold  estate  at  P.,  con- 
sisting of  three  tenements,  and  now  under  lease 
to  A.  B."  The  Master  of  the  Rolls,  after  show- 
ing, from  a  variety  of  adjudged  cases,  that  the 
word  estate  is  sufficient  to  carry  the  fee  in  gene- 
ral, yet  decides  that  the  devisee  took  only  a  life 
interest,  on  the  ground  that  the  testator,  by  the 
word  in  that  case,  did  not  mean  to  speak  of  the 
quantity  of  the  legal  interest,  but  merely  of  the 
torpus  or  subject  in  the  disposition. 

As  corroborating  the  construction  of  the  words 
reversion  and  remainder y  now  insisted  on,  it  may 

«  7  Ve8.Rep.64l. 
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be  observed,  in  the  Statute  of  Wills  of  the  32d    1825. 
Hen.  VIII.  c.  1.  it  was  enacted,  "  that  all  and  every 
person  and  persons  having  manors,  lands,  tene- 
ments, or  hereditaments,  may  give  and  dispose 
of  them,"  &c.     Afterwards,  the  stat.  34  and  35 
Hen.  VIII.  c.  5.  entitled,  "  An  act  for  the  expla- 
nation of  wills,"  was  passed.     This  statute  re- 
cites, that  several  doubts,  questions,  and  ambi- 
guities, had  arisen  upon  the  previous  statute,  and 
enacts,  that  ^*  all  and  singular  persons  having  a 
sole  estate,  or  interest  in  fee  simple,  ^c.  of  or  in 
any  manors,  lands,  tenements,  rents,  or  other  he- 
reditaments, in  possession,  reversion,  remainder, 
Sui.  shall  have  full  and  free  liberty  to  give,  dis^ 
pose,  will,"  &c.     In  the  first  statute,  it  seemed 
to  be  thought,  that  the  language  implied  a  pre- 
sent vested  estate  in  the  devisor,  in  order  to  give 
validity  to  this  form  of  disposition.     The  ambi- 
guity was  removed  by  the  second  statute,  which 
gave  the  right,  whether  the  party  was  seised  in 
possession  or  in  expectancy.     The  statute,  then, 
authorizes  a  testator  to  devise  an  estate  in  which 
he  has  no  present,  but  only  a  reversionary  inte- 
rest ;  but  the  same  language  must  be  used  to 
carry  the  fee,  as  if  the  estate  were  in  possession. 
The  subjects  capable  of  being  devised  are  en- 
larged, but  the  form  of  the  instrument  is  not  al- 
tered.   A  reversionary  interest,  like  a  possessory 
interest,  may  be  for  life,  for  years,  in  tail,  or  in 
fee ;  and  it  is  equally  important,  that  these  differ- 
ent quantities  of  interest  should  be  designated 
by  the  will,  in  the  one  case,  as  in  the  other.  The 
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1825.  case  of  Ager  v.  Poole^'  shows  this  construction 
to  be  correct ;  and  Peiton  v.  Banlcs^  is  to  the 
same  effect.  Both  of  these  cases  are  stronger 
than  the  present,  for  in  each  of  them  the  testa- 
tor bad  such  a  future  interest  as  he  described. 

As  to  the  words  ^'  provided  she  has  no  lawful 
issue/'  the  argument  on  the  other  side  is,  that 
they  imply  a  condition  precedent.  To  this  it  is 
answeredi  (1.)  That  if  a  condition  precedent  to 
the  vesting  of  any  estate  in  the  wife,  the  proviso 
would  be  entirely  at  variance  with  the  whole  de- 
sign of  the  testator.  He  evidently  intended  an 
immediate  interest  to  pass  to  the  wife,  which 
could  not  take  place,  if  the  fact  that  she  should 
have  no  lawful  issue  is  to  be  a  condition  prece- 
dent. That  could  only  be  ascertained  by  her 
dying  without  issue.  (2.)  If  it  be  a  condition 
precedent,  she  took  no  estate,  because  she,  in 
point  of  fact,  had  lawful  issue.  To  obviate  these 
conclusions,  an  interpolation  is  made  in  the  will, 
and  the  testator  is  presumed  to  have  saidt  lawful 
issue  by  himself.  The  answer  is,  that  such  a 
presumption  is  not  warranted  by  the  language 
employed.  The  case  of  Norton  v.  Ladd,  turns 
upon  the  extent  to  be  given  to  the  expression 
"  whole  remainder,"  after  a  disposition  of  a  life 
estate  in  all  the  lands,  and  the  interest  of  an  heir 
at  law  was  not  involved.  Lamberfs  lessee  v. 
Painey  turns  upon  the  meaning  to  be  attached  to 
the  word  estate.     Wheeler  v.  Waldron  is  deprived 

n  3  Dtjer^  371.  b  I  Fern.  65. 
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of  much  of  itfi  wahotity  by  a  remark  made  in  a    1835. 
note  to  Chester  v.  Chiester.*  ^wnS? 

As  to  the  second  clause  of  the  will,  which  con-  ▼. 
tains  the  words,  "  to  be  by  her  freely  possessed 
and  enjoyed,"  the  legal  signification  Of  tins 
phraseology  has  been  frequently  settled.  In 
Laventcres  v.  Blight  is  a  clause  to  this  effect  t 
"  Item,  to  my  two  sons,  T.  M.  and  R.  M.,  whom 
I  make  and  ordain  my  sole  executors,  all  my 
lands  and  tenements  freely  to  be  possessed  and 
enjoyed  alike."  In  this  case  there  were,  (1.)  In- 
troductory words,  which  Lord  Mansfield  always 
considered  as  entitled  to  much  weight.  (2.)  Thete 
was  a  charge,  and  he  thought  it  but  reasonable 
to  infer  an  intention  to  pass  a  fee,  becanse.that 
atone  would  enable  the  devisees  to  comply  with 
the  testator's  directions  fully  and  completely. 
(3.)  tVeelyio  he  enjoyed,  he  considered,  in  that  case, 
as  meaning  absolutely,  because,  having  charged 
thie  estate,  it  could  not  mean  free  ifrom  encum- 
brances. None  of  these  circumstances  eidst 
here,  and,  therefore,  the  case  is  not  ancdogous, 
and  cannot  warrant  the  same  construction.  The 
case  of  Goodright  v.  Barron^'  more  nearly  re- 
sembles the  case  before  the  Court.  There,  after 
the  introductory  words  "  as  tonching  my  wortdly 
estate,"  the  testator  devised  to  B.,  whom  he 
made  his  executrix,  *'  all  and  singular  his  lands, 
messuages,  and  tenements,  by  her  freely  to  be 
possessed  and  enjoyed."  These  are  the  identi- 
cal words  here  employed,  and  no  other  distinc- 

a  3  P.  WtM.  56.  b  Cowp.  352.  c  1  East,  220. 
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1896.  tion  exists  between  the  cases,  than  that  here  are 
no  introductory  words,  (sometimeB  bo  important,) 
yet  the  Court  held  that  the  fee  did  not  pass. 

The  only  other  ground  on  which  it  can  be  pre- 
sumed that  the  testator  intended  a  fee,  is  the  cir- 
cumstance that  this  devise  is  after  certain  lega- 
cies ;  and  it  is  said,  that  <^  all  the  rest,"  &c.  means, 
that  the  devisee  was  to  take  the  real  estate  sub- 
ject to  the  pajrment  of  these  legacies.  Admit- 
ting, that  wherever  the  testator  employs  language 
of  an  indefinite  kind,  prescribing  no  limits  to  the 
estate  devised,  and  burthens  the  devisee  with  a 
gross,  but  certain  charge,  that  the  fee  will  pass, 
that  rule  of  construction  is  inapplicable  here,  be- 
cause, (1.)  There  is  no  disposition  of  the  per- 
sonal estate,  the  appropriate  fund  for  the  pay- 
ment of  legacies.  (2.)  There  is,  at  most,  only 
an  implied  charge  upon  the  real  estate ;  and  it 
seems  unreasonable  to  require  the  Court  to  imply 
a  charge,  for  no  other  purpose  than  to  furnish 
a  ground  for  raising  another  implication  still 
more  serious. 

Admitting  the  verbal  construction  of  the  oppo- 
site counsel  to  be  correct,  the  case  of  Jackson  v. 
Harrisf^  is  decisive  against  the  conclusion  they 
would  infer  from  it.  If  a  charge  at  all,  it  is  a 
contingent  charge.  The  personal  property  is  ap- 
plicable in  the  first  instance,  and  there  is  only  a 
possibility  that  it  will  prove  insufficient.  A  con- 
tingent charge  is  not  sufficient  to  carry  a  fee. 
Besides,  supposing  the  whole  of  these  legacies 

a  8  Johns.  Rep,  141 
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to  be  payable  out  of  the  real  estate,  the  condu*  1825. 
sion  contended  for  would  not  result.  The  rule 
of  law  16,  that  where  the  charge  is  upon  the  es- 
tate, and  not  upon  the  person  of  the  devisee  in 
reBpect  of  the  estate,  no  fee  passes  hj  implica- 
tion/ So  much  of  the  estate  as  is  sufficient  to 
raise  the  sum  required,  is  not  given  to  the  devisee 
at  all.  The  residue  is  devised  perfectly  unfet- 
tered. Canmng  v.  Canmng,  Den  v.  Moarcj  and 
Den  V.  AUeUj  were  all  cases  in  which  the  real 
estate  was  given  after  payment  of  debts,  &c.  and 
yet  held  not  a  fee. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Mardk  aak 
Court,  and,  after  stating  the  case,  proceeded  as 
follows : 

The  principal  question  arising  in  this  case  is, 
what  estate  Mary,  the  wife  of  James  Page,  took 
under  his  will ;  whether  an  estate  for  life,  or  in 
fee.  If  the  former,  then  the  judgment  of  the 
Circuit  Court  is  to  be  affirmed ;  if  the  latter, 
then  it  is  to  be  reversed. 

Some  reliance  has  been  placed  upon  the  ^Mj^Tbe^wui^of 
of  John  Paire,  the  father,  to  show  the  predica-  father,  affords 

,  ,  no  aid  io  cbo 

ment  of  the  land  in  the  possession  of  his  soncoostrucuooof 
James,  and  thence  to  draw  aid  in  the  construe-  james  p. 
tion  of  the  will  of  the  latter.     Without  doubt, 
James  took  a  fee  in  the  moiety  devised  to  him  by 
his  father,  (which  includes  the  land  in  contro- 
versy,) for  it  is  given  '^  to  him,  his  heirs  and  as- 

a  Jackson  ▼.  Ball,  10  Johw.  Rep.  148.    Den  y.  Allen,  8  Term 
Rep.  497.     Merson  ▼.  Blackmore,  2  Aik.  341 . 
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1825«  signs."  But,  it  is  argued,  that  the  land  came 
into  his  hands  chcu^ged  with  the  legacies  payable 
to  his  sisters  Hannah  and  Abigail,  and  as  these 
legacies  were  not  payable  until  they  came  of  age, 
they  remained  a  charge  upon  the  land  in  the  hands 
of  James  at  his  death.  Whether  the  sisters 
were  of  age  at  his  death  or  not,  or  had  received 
their  legacies  or.  not,  does  not  appear  from  the 
statement  of  facts,  and  nothing  can  be  presumed 
1  o  make  a  either  way.  But  what  is  there  to  show  that 
able  upon  land  thcsc  Icgacics  wcrc  a  charge  on  the  land  ?    The 

devised     thfirs  ^^  ^^ 

must  be  ex- dircctiou  in  the  will  is,  that  ^^  James  do  pay 
or^?  faiT  im''  Haunah  and  Abigail  the  said  sum  of  50  pounds 
^e  *reTO8^'Tf  ^ach  when  they  come  of  age  ;"  but  it  is  not  said 
ihe  will.  ^j.  implied  any  where  in  the  will,  that  these  lega- 
cies shall  be  a  charge  on  the  land.  The  direction 
is  personal,  and  must  be  a  charge  on  the  person 
only,  unless  it  can  be  shown,  from  other  parts  of 
the  will,  that  the  testator  intended  a  charge  on 
the  land.  A  testator  may  devise  lands  with  a 
view  to  legacies,  and  make  them  a  charge  on  the 
land,  or  on  the  person  of  the  devisee,  or  on 
both ;"  and  whether  a  particular  legacy  be  in 
either  predicament,  must  depend  upon  the  lan- 
guage of  the  will.  In  the  large  class  of  cases 
which  have  been  decided  on  this  subject,  and 
which  has  principally  arisen  from  questions  re- 
specting the  quantity  of  the  estate  taken  by  the 
devisee,  the  ground  assumed  has  been,  that  the 
will  must  speak  expressly,  or  by  fair  implication, 

a  See  Roe,  ex  dem.  Peter,  v.  Day,  3  M.  ^  S.  518.     5  Easfft 
Rep.  87.    4  East's  Rep.  495. 
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that  the  testator  intends  the  legacies  to  be  a     1825. 
charge  on  the  land.     When,  therefore,  the  tes-  ^"^P^T^^ 
tator  orders  legacies  to  be  paid  out  of  his  lands,        v. 
or  where,  subject  to  legacies,  or  after  payment  of 
legacies,  he  devises  his  lands,  Courts  have  held 
the  land  charged  with  the  legacies  upon  the  mani- 
fest intention  of  the  testator.     But  here  there 
is  no  such  language.     There  is  no  direction  that 
the  devisee  shall  pay  the   legacies  out  of  the 
land.     The  charge  is  personal ;  and  the  case  falls 
directly  within  the  authority  of  Reeves  v.  GoweVj 
in  11  Mod.  Rep.  2m. 

We  may,  then,  proceed  to  the  consideration  of 
the  will  of  James  Page,  inasmuch  as  that  of  his 
father  affords  no  light  to  guide  us  in  the  construc- 
tion. The  grounds  mainly  relied  on  to  establish 
that  Mary,  the  wife  of  the  testator,  took  a  fee, 
are,  that  the  legacies  given  to  his  sisters  are  a 
charge  on  his  real  estate  in  the  hands  of  his 
widow ;  that  aU  the  rest  of  his  ^^  lands  and  tene- 
ments," in  possession,  reversion,  or  remainder, 
are  given  ;  that  the  devise  is  subject  to  the  pro*- 
viso,  ^^  that  she  has  no  lawful  issue,''  which  is 
not  a  condition  merely,  but  a  substitution  for  an 
estate  intended  for  his  children ;  and,  finally,  that 
the  lands,  &c.  are  devised  to  her  "  freely  to  be 
possessed  and  enjoyed,"  which  words  are  best 
satisfied  upon  the  supposition  of  a  fee. 

Before  proceeding  to  the  particulcu*  examina-   General  rule 
tion  of  the  legal  effect  of  these  different  clauses  words  wuuar- 
in  the  will,  it  is  necessary  to  state  that,  where  '^  *  •*• 
there  are  no  words  of  limitation  to  a  devise,  the 
general  rule  of  law  is,  that  the  devisee  takes  an 
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1825*  estate  for  life  only,  unless,  from  the  language 
there  used,  or  from  other  parts  of  the  will,  there 
is  a  plain  intention  to  give  a  larger  estate.  We 
say  a  plain  intention,  because,  if  it  be  doubtful 
or  conjectural  upon  the  terms  of  the  will,  or  if 
full  legal  effect  can  be  given  to  the  language  with- 
out such  an  estate,  the  general  rule  prevails.  It 
is  not  sufficient  that  the  Court  may  entertain  a 
private  belief  that  the  testator  intended  a  fee  ;  it 
must  see  that  he  has  expressed  that  intention 
with  reasonable  certainty  on  the  face  of  his  will. 
For  the  law  will  not  suffer  the  heir  to  be  disin- 
herited upon  conjecture.  He  is  favoured  by  its 
policy ;  and  though  the  testator  may  disinherit 
him,  yet  the  law  will  execute  that  intention  only 
when  it  is  put  in  a  clecu*  and  unambiguous  shape. 

Ad  intro-     Jn  the  prcscnt  case,  there  is  no  introductory 

due  lory  dftuset  .  , 

fibowing  an  in-  clausc  in  the  will,  expressing  an  intention  to  dis- 
pose  of  the  pose  of  the  whole  of  the  testator's  estate.     Nor 
testator'^   \s-  is  it  admitted,  that  such  a  clause,  if  it  were  in- 
attach'^^^'itscTf  se^'t^d*  would  SO  fat  attach  itself  to  a  subsequent 
q°  eofde^'vismg  dcvisiug  clausc,  as  per  se  to  enlarge  the  latter  to 
ti*r^ar?the^  ^^^'    whefc  thc  wofds   would    not  ordinarily 
latter  to  a  fee.  import  it*     Such  a  doctrine  would  be  repugnant 
to  the  modem  as  well  as  ancient  authorities.  The 
cases  of  Frogmorton  v.  Wright^  (2  W.  BL  889.) 
Right  v.  Sidebottom^   {Dovgl.   759.)     Child  v. 
Wright,   (8   D.  8f   E.   64.)    Denn  v.    Gaskin, 
(Cowper,  657.)  Doe  v.  Allen,  (8  D.  Sf  E.  497.) 
and  Merson  v.  Blackmore,  (2  Atk.  341.)  are  full 
to  the  point.     The  most  that  can  be  said  is,  that 
where  the  words  of  the  devise  admit  of  passing 
a  greater  interest  than  for  life.  Courts  will  lay 
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hold  of  the  introductory  clause,  to  assist  them     1^25. 
in  ascertaining  the  intention.     The  case  of  Ha-     wriglit 
gan  V.  Jackson^  {Cowper^  297.)  admits  this  doc- 
trine.   That  case  itself  did  not  turn  upon  the 
effect  of  the  introductory  clause,  but  upon  the 
other  words  of  the  will,  which  were  thought  suffi- 
cient to  carry  the  fee,  particularly  the  words, 
"  all  my  effects,  both  real  and  personal.^'    The 
case  of  Cfrayion  v.  Atkinson^  (1  WiU.  Rep.  333.) 
admits  of  the  same  explanation;  and,  besides, 
the  inheritance  was  there  charged  with  debts  and 
legacies. 
There  is  no  doubt,  that  a  charge  on  lands  may     a   charge 

°  upon        lands 

be  created  by  implication,  as  well  as  by  an  ex-  cannot  be  ere- 
press  clause  in  a  will.  But  then  the  implication  cation,  unieit 
must  be  clear  upon  the  words.  Where  is  there  uon  is'pw'r" 
any  such  implication  in  the  present  will  ?  The 
testator  has  not  disposed  of  the  whole  of  his  per* 
sonal  estate,  which  is  the  natural  fund  for  the 
payment  of  lagacies ;  mm  conMaU  how  much  or 
how  little  he  left.  For  aught  that  appears,  the 
personal  estate  may  greatly  have  exceeded  all 
the  legacies ;  and  if  it  did  not,  that  would  be  no 
sufficient  reason  to  charge  them  on  the  land.  It 
is  not  a  sound  interpretation  of  a  will,  to  construe 
charges  which  ordinarily  belong  to  the  person- 
alty, to  be  charges  on  the  realty,  simply  because 
the  original  fund  is  insufficient.  The  charge 
must  be  created  by  the  words  of  the  will.  Now, 
from  what  words  are  we  to  infer  such  a  charge 
in  this  case  ?  It  is  said,  from  the  words  <<  all  the 
rest ;"  but,  "  all  the  rest"  of  what  ?  Certainly 
not  of  the  personal  estate,  because  the  words  im- 
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1825.  mediately  following  are,  "  of  my  lands  and  tene- 
ments," which  exclude  the  personalty.  The 
words,  "  all  the  rest,"  have  then  no  appropriate 
meaning  in  reference  to  the  personal  estate,  for 
the  connexion  prohibits  it.  Can  they  then  be 
supposed  to  import  ^*  all  the  rest  of  my  lands,  &c. 
after  payment  of  the  legacies,"  and  so  be  a 
charge  on  them  ?  This  would  certainly  be  going 
much  farther  than  the  words  themselves  au* 
thorize,  and  much  farther  than  any  preceding 
clause  requires  or  justifies.  A  charge  of  legacies 
on  land  would  not  be  a  devise  of  the  real  estate 
in  the  ordinary  understanding  of  men,  nor  in  the 
contemplation  of  law.  It  would  make  them  a 
lien  on,  and  payable  out  of,  the  land  ;  but  it  would 
still  be  distinguishable  from  an  estate  in  the 
land.  But  it  is  sufficient  for  us  to  declare,  that 
we  cannot  make  these  legacies  a  charge  on  the 
land,  except  by  going  beyond,  and  not  by  follow- 
ing, the  language  of  the  will ;  we  must  create 
the  charge,  and  not  merely  recognise  it.  The 
case  of  Markant  v.  Twisdcfiy  (Gilb,  Eq,  Rep. 
30.)  was  much  stronger  than  the  present.  There, 
the  testator  had  settled  all  his  freeholds  on  his 
wife  for  life,  as  a  jointure;  and  by  his  will  he 
bequeathed  several  legacies,  and  then  followed 
this  clause,  "  all  the  rest  and  residue  of  my  estate, 
chattels,  real  and  personal,"  I  give  to  my  wife, 
who  I  make  sole  executrix.  But  the  Court 
held,  that  the  wife  did  not  take  the  reversion  of 
the  jointure  by  the  devise,  for  as  the  testator  had 
not  in  the  preceding  part  of  the  will  devised  any 
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real  estate,  there  could  be  no  residue  of  real     1825. 
estate^  on  which  the  clause  could  operate. 

But,  admitting  that  the  present  legacies  were 
a  charge  on  the  lands  of  the  testator,  this  would 
not  be  sufficient  to  change  the  wife's  estate  into 
a  fee.  The  clearly  established  doctrine  on  this 
subject  is,  that  if  the  charge  be  merely  on  the 
land,  and  not  on  the  person  of  the  devisee,  then 
the  devisee,  upon  a  general  devise,  takes  an 
estate  for  life  only.  The  reason  is  obvious.  If 
the  charge  be  merely  on  the  estate,  then  the  de- 
visee (to  whom  the  testator  is  always  presumed 
to  intend  a  benefit)  can  sustain  no  loss  or  de- 
triment in  case  the  estate  is  construed  but  a  life 
estate,  since  the  estate  is  taken  subject  to  the 
encumbrance.  But  if  the  charge  be  personal  on 
the  devisee,  then  if  his  estate  be  but  for  life,  it 
may  determine  before  he  is  reimbursed  for  his 
payments,  and  thus  he  may  sustain  a  serious  loss. 
All  the  cases  turn  upon  this  distinction.  Com- 
ning  V.  Cannings  {Moseletfs  Rep.  240.)  Love- 
acres  v.  Blighty  (Coiop.  Rep.  352.)  Denn,  ex  dem. 
Moor  J  V.  Mellor,  {5  D.  Sf.  E.  558.  and  2  Bos.  Sf 
PuU.  227.)  Doe  v.  Holmes,  (8  D.  Sf  E.  1.) 
Goodtttle  V.  Maddem^  (4  EasVs  Rep.  496.)  all 
recognise  it.  And  Doe  Sf  Palmer  v.  Richards,  (3 
D.  Sf  E.  356.)  proceeds  upon  it,  whatever  excep- 
tion may  be  thought  to  lie  to  the  application  of 
it  in  that  particular  case.  We  are  then  of  opinion, 
that  there  is  no  charge  of  the  present  legacies 
on  the  land ;  and,  if  there  were,  no  inference 
could  be  drawn  from  this  circumstance  to  en- 
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1825.    large  the  estate  of  the  wife  to  a  fee^  since  they 
^"^JH^C^  "®  ^^^  made  a  personal  charge  upon  her. 

T.  .The  next  consideration  is,  whether  the  words, 

^  all  the  rest  of  my  lands  and  tenements,"  &c. 

cfiect  of  the  import  a  fee.    In  the  first  place,  this  clause  is 

words,     <•  all        '^  ,  ,      . 

Che  rtsi  of  mj  Open  to  the  objcction,  that  it  is  not  a  residuary 
clause  in  the  will,  for  no  estate  in  the  lands  is 
previously  given,  and  consequently,  if  it  operates 
at  all  on  the  fee,  it  gives  the  entire  inheritance, 
and  not  a  mere  residuum  of  interest.     And  if  a 
devise  of  ^*  all  the  rest  and  residue  of  lands,"  ih 
a  clear  residuary  clause,  was  sufficient  to  carry 
a  fee  by  their  own  import,  it  would  follow,  that 
almost  every  will  containing  a  residusiry  clause, 
would  be  construed,  without  words  of  limitation, 
to  pass  a  fee.    Yet,  the  contrary  doctrine  has 
most  assuredly  been  maintained.   In  Canning  v. 
Canning,  {Moseley,  240.)  the  testator  devised  as 
follows  :  "  all  the  rest,  residue  and  remainder  of 
my  messuages,  lands,  &c.  after  my  just  debts, 
legacies,  &c.  are    fully   satisfied    and    paid,   I 
give  to  my  executors  in  trust  for  my  daughters ;" 
and   the    question    was,    whether    these  words 
passed  an  estate  in  fee,  or  for  life,  to  the  execu- 
tors.    The  Court  decided  that  they  passed  a  life 
estate  only.    The  authority  of  this  case  was  fully 
established  in  Moor  v.  Denny  ex  dem.  Mellovj  (2 
Bos.  Sf  Pull.  247.)  in  the  House  of  Lords,  where 
words  equally  extensive  occurred;  and  the  au- 
thority of  this  last  case  has  never  been  broken 
in  upon. 

The  cases  which  seem  at  first  view  to  inter- 
Tere  with   and   control    this    doctrine,   will    b(^ 
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found  upon  close  examination  to  turn  on  other  1825. 
points.  Thus,  in  Palmer  v.  Richards^  (3  D.  Sf  E.  ^"^^^f^ 
356.)  where  there  was  a  devise  of"  all  the  rest  and  _  t. 
restdiie  of  the  testator's  lands^"  &c.  his  legacies 
and  personal  expenses  being  thereatU  paid.  Lord 
Kenyon  admitted,  that  the  words  ^*  rest  and  re- 
sidue," &c.  were  not  sufficient  to  carry  a  fee ;  but 
he  relied  on. the  subsequent  words,  "  legacies, 
&c.  being  thereout  paid,"  which  he  considered  as 
creating  a  charge  upon  the  lands  in  the  hands  of 
the  devisee,  of  such  a  nature  as  to  carry  a  fee.  In 
this  opinion  the  Court  concurred ;  and,  though 
this  case  has  been  since  questioned,  on  its  own 
circumstances,  its  general  doctrine  remains  un- 
touched. So,  in  the  case  of  Norton  v.  Ladd, 
(1  Lutw.  755.  759.)  where  the  devise  was  to 
A.  C,  his  sister,  for  life,  of  all  his  lands,  &c.,  af- 
ter the  decease  of  his  mother ;  then  to  J.  C,  his 
brother,  "  the  whole  remainder  of  all  those  lands 
and  tenements,"  given  to  A.  G.  for  life,  if  he  sur- 
vived her ;  and  if  not,  then  "  the  whole  rem4iinder 
and  reversion  of  all  the  said  lands,  &c.  to  his 
sisters,  C.  E.,  and  A.,  and  to  their  heirs  for 
efcer ;"  the  Court  held,  that  a  fee  passed  to  J.  C. 
under  the  devise,  upon  the  ground,  that  taking 
the  whole  will,  the  words  "  whole  remainder" 
properly  referred  to  the  estate  or  interest  of  the 
testator  undisposed  of  to  his  sister,  A.  C. ;  and 
that  the  words  could  not  relate  to  the  quantity 
of  lands,  which  the  testator  intended  to  devise 
to  his  brother,  J.  C,  for  he  had  plainly  devised 
all  his  lands  to  his  sister,  A.  C,  and  all  the  lands 
he  had  devised  to  A.  C.  he  had  devised  to  J.  C. ; 
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1825.  SO  that  the  words  naturally  and  properly  had  re- 
^-^ry"J^  lation  to  the  quantity  of  estate  which  the  testa- 
▼.  tor  intended  to  give  J.  C,  that  is,  all  the  remain- 
^"'  der,  which  is  the  same  in  effect  as  all  his  estate. 
If  the  words  were  merely  to  be  referred  to  the 
lands  he  intended  to  devise  to  J.  C,  they  would 
be  ineffectual,  for  it  was  impossible  that  he  could 
have  any  remainder  of  lands,  when  he  had  de- 
vised all  to  A.  C. ;  so  that  they  must  refer  to  the 
estate  in  the  lands.  Such  is  the  substance  of  the 
reasoning  of  the  Court;  upon  which  it  is  unne- 
cessary to  say  more,  than  that  the  case  turned 
upon  the  supposed  incongruity  of  construing  the 
testator's  words  otherwise  than  as  importing  the 
whole  remaining  interest  in  the  lands,  upon  all 
of  which  lands  a  life  estate  was  already  attached. 
And  the  final  devise  over,  which  carried  a  plain 
fee  to  the  sisters,  being  a  substitution  for  the 
former  estate  to  J.  C,  in  the  event  of  his  death 
before  the  testator,  greatly  fortifies  this  interpre- 
tation. This  case  has  been  much  relied  on  by 
the  plaintiff  in  error  upon  the  present  argument ; 
but  it  is  very  distinguishable  from  that  before 
the  Court.  There,  a  life  estate  was  given,  and 
the  terms,  "  whole  remainder,"  had  a  natural 
meaning,  as  embracing  the  whole  remaining  in- 
terest. Here,  on  the  contrary,  there  is  no  pre- 
ceding interest  given  in  the  real  estate,  and  there- 
fore the  terms,  "  all  the  rest,"  are  not  susceptible 
of  that  sense.  There,  a  substituted  estate,  in  fee, 
was  cleajrly  given ;  here  no  clause  occurs,  lead- 
ing necessarily  to  such  a  conclusion.  All  that 
the  case  in  Luticyche,  taken  as  the  fullest  autho- 
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rity,  establishes,  is,  that  the  words  "  rest  and  re-     1825. 
sidue"  may,  in  certain  connexions,  carry  a  fee.*  ^"^^^^^ 
This  is  not  denied  or  doubted;  but  then  the     _v. 
words  attain  their  force  from  their  juxta-position 
with  other  words,  which  fix  the  sense  in  which 
the  testator  has  used  them.     In  Fanner  v.  Wise, 
(3  F.  Wms.  294.)  the  residuary  clause  was  of  "  all 
the  rest  of  his  estate,  real  and  personal,"  and  the 
word  "  estate^^  has  long  been  construed  to  con- 
vey a  fee.    This  Court  have  carried  the  doctrine 
still  farther,  and  adjudged  a  devise  of  ^^  all  the 
estate  called  Marrowbone,^  to  be  a  devise  of  the 
fee,  construing  the  words,  not  as  words  merely 
of  local  description,  but  of  the  estate  or  interest 
also  in  the  land.     Lamherfs  lessee  v.  Faine^  (3 
CramcK^s  Rep.  79.)     Murray  v.   Wise,  (2  Vern, 
Hep.  564.)     a.   C.  (Free,   in   Ch.   246.)  con- 
tained  a  devise,  after  a  legacy,  of  all  the  residue 
of  his  real  and  personal  estate,  and  rests  on  the 
same  principle,  as  do  Beachcroft  v.  Be4u:hcroft, 
(2  Vem.  Rep.  690.)  and  Ridart  v.  Faine,  (3  Atk. 
Mep.  486.)  In  Willows  v.  Lydcott,  {Canrth.  Rep. 
50.    2  Vent.  285.)  the  residuary  devise  was  to 
A.  and  her  assigns  for  eter,  which  latter  words 
indicate  a  clear  intention  to  pass  a  fee.  In  Ghray- 
son  V.  Atkinson,  (1  Wils.  Rep.  333.)  there  was 
an  introductory  clause,  purporting  the  intention 
of  the  testator  to   dispose   of  all  his  temporal 
estate,  then  several  legacies  were  given,  and  a 
direction  to  A.  to  sell  any  part  of  his  real  and 

a  See  Lord  Hardwicke's  comments  on  this  case,  in  Bailis  v. 
Gale,  (2  Veufi  Rep.  48.) 
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VSS&.    pmsonal  estate  Ibr  {Mrpmeut  of  debts  and  legSr 
^||^J2^  ^^'>  anddieii  the  will  eays,  as  to  the  rest  f^-off* 
my  goods  and  chattels,  real  and  personal^  tnoire^ ' 
able  and  immoveable/as  houses,  gardens,  tene-'^' 
ments,  my  share  in  the  copperas  works,  &c.  I  give 
to  the  said  A.^    Lord  Hardwicke,  after  some 
hesitation,  held  it  a  fee  in  A.,  relying  upon  the 
mtrodoctory  clause,  and  the  charge  of  the  debts 
Md  Iq^es  on  the  land,  and  lapon  the  language 
ef?dM  residnary  clause.    "Wliatever  may  be  the 
anflienty  of  tUs  decision,  it  certainly  does  hot 
pretend  to  rest  solely  on  the  residuary  clause ; 
and  its  containing  a  mixed  devise  of  real  and 
personal  estate,  was  not  insignificant  in  ascer- 
taining the  testator's  intention. 

It  may  also  be  admitted,  that  the  words  *'  lands 
and  tenements,"  do  sometimes  carry  a  fee,  and 
are  not  confined  to  a  mere  local  description  of 
the  property.  *  But,  in  their  ordinary  sense,  thqr 
import  the  latter  only ;  and  when  a  more  exten- 
sive signification  is  given  to  them  in  wills,  it  arises 
from  the  context,  and  is  justified  by  the  apparent 
intention  of  the  testator  to  use  them  in  such  ex- 
tensive signification.  The  cases  cited  at  the  bar 
reach  to  this  extent,  and  no  farther.  Their  au- 
thority is  not  denied ;  but  their  application  to  the 
present  ease  is  not  admitted. 

We  may,  then,  take  it  to  be  the  general  result 
of  the  authorities,  that  the  words,  '^  dU  ike  rut 
of  my  lands,"  do  not,  of  themselves,  import  a 
devise  of  the  fee ;  but,  unless  aided  by  the  eon- 
text,  the  devisee,  whether  he  be  a  sole  or  a  re- 
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siduary  devisee,  will,  if  there  be  no  words  of    1825. 
limitation,  take  only  a  life  estate. 

We  next  come  to  the  effect  of  the  words,  "  in 
possession,  reversion,  or  remainder,"  and,  as  in- 
cidental thereto,  the  effect  of  the  word  "  tene-    Efectafuie 
ments.''     That  the  term  ^^  remainder''  may,  in  ^^miod,  re- 
some  cases,  connected  with  other  clauses,  carry  nainder,^'  kc. 
a  fee,  has  been  already  admitted,  and  was  the 
very  point  in  1  Lutw.  755.     The  same  is  true  in 
respect  to  the  word  "  reversion."     This  is  affirm- 
ed in  the  case  of  BaUis  v.  Galey  (2  Ves.  Rqp.  48.) 
where  the  devise  was,  "  I  give  to  my  son,  C.  G.,  the 
reversion  of  the  tenement  my  sister  now  lives  in, 
after  her  decease,  and  the  reversion  of  those  two 
tenements  now  in  the  possession  of  J.  G."  Lord 
Hardwicke,  in  pronouncing  judgment,  relied  on 
the  legal  signification  of  the  word  "  reversion,*' 
and  that  its  use  by  the  testator  was  fairly  to  be 
inferred  to  be  in  its  legal  sense,  as  the  whole 
right  of  revertor ;  and  he  adverted  to  the  circum- 
stance, that  the  devise  was  to  a  child,  to  whom 
it  could  scarcely  be  presumed  the  parent  intend- 
ed to  give  merely  a  dry  reversion,  or  to  split  up 
his  interest  in  it  into  parts.     But,  in  that  case, 
as  in  1  Lutw.  755.  there  were  antecedent  estates 
created  or  existing  in  the  land*;  and  the  devise 
was  of  a  ^^  revernan^^^  and  not,  as  in  this  case,  of 
^'  all  the  rest  of  my  lands,  &c.  in  revermn,"  &lc. 
The  land  now  in  controversy  was  not  held  by  the 
testator  as  a  reversionary  estate,  but  as  an  estate 
in  possession ;  and  in  no  way,  therefore,  can  the 
doctrine  help  the  present  case.  But  there  are  cases, 
which  are  contrary  to  Bailis  v.  GaUj  and  some- 
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1886.  what  dash  with  Us  authDiity.  Ib  PetfM  v- Bonftir 
^^^^2^  (1  Vem.  Rep.  65,)  the  case  was,  that  a  man  de^ 
vised  his  lands  to  his  wife  for  life,  and  he  gave  the 
reeerium  to  A.  and  B.»  to  be  equally  divided  bar 
twixt  them.  The  Court  decided,  that  A.  and  B^, 
took  an  estate  as  tenants  in  common  far  life  only. 
And  Sergeant  Maynard  stated  a  similar  decisioii 
to  have  been  made  about  twenty  years  before 
that  time.  It  is  not  material,  however,  to  enter 
upon  the  deilicate  inquiry,  which  of  these  autho* 
rities  is  entitled  to  most  wei^^t,  because  the  pre* 
sent  case  does  not  require  it. 

!%•  word     In  respect  to  the  word  '^  tenements,"  it  is  only 
dMt  Ml  cmrry  necessary  to  observe,  that  is  has  never  been  coo-* 


piBrtSi  of  strued  in  a  will,  independently  of  other  curcuma 
""^  ''^'^^  stances,  to  pass  a  fee.  In  CMimAng  v.  Con* 
fitii^,  (Moselejf^i  Rep.  240.)  and  Hoe,  ax  dem. 
Palmer,  v.  Riehard9,(^D.  Sf  E.  356.)  and  Demrn^ 
ex  dem.  Moor,  y.  Miller,  (5  D.  8f  E.  558.)  8.  C. 
(2  Ba$.  if  Full.  247.)  the  same  term  occurred, 
as  well  as  the  broader  expression,  ^^  heredita- 
ments ;"  in  neither  case  was  the  term  ^*  tene* 
ment,"  supposed  to  have  any  peculiar  effect ;  and 
the  argument,  attempting  to  establish  a  fee  upon 
the  import  of  the  word  ^^  hereditaments/'  even 
in  a  residuary  clause,  was  deliberately  overruled 
by  the  Court.  The  same  doctrine  was  held  in 
HapweU  v.  Ackland,  (Salk.  Rep.  239.) 

If,  then,  it  is  asked,  what  interpretation  the 
Court  put  upon  the  words  ^^  all  the  rest,"  in  con- 
nexion with  '^  lands  and  tenements  ?''  the  answer 
is,  that  no  definite  meaning  can,  in  this  will,  be 
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annexed  to  them.    It  is  ou?  duty  to  give  effect  to     1825. 
all  the  words  of  a  will,  if,  by  the  rules  of  law,  it  ^"^^^^^ 
can  be  done.     And  where  words  occur  in  a  will,        v. 
their  plain  and  ordinary  sense  is  to  be  attached 
to  them,  unless  the  testator  manifestly  applies  where  words 
them  m  some  other  sense,     out,  it  words  are  testator,  which 

,  ,        ,  .  1.1  •  •!  1       •       ^i_         1  *f«   Insensible 

used  by  him,  which  are  insensible  in  the  place  in  the  place 
where  they  occur,  or  their  common  meaning  is  Tur^Vr  *  uSr 
deserted,  and  no  other  is  furnished  by  the  will,  roein?^  u  de- 
Courts  are  driven  to  the  necessity  of  deeming  ^/^^'•^''••■^'J^^ 
them  as  merely  insignificant  or  surplusage,  and  "^^^^^J^^^^ 
to  find  the  true  interpretation  of  the  will  without  be  entirely  dis- 

*  regarded. 

them.  In  the  present  case,  the  words,  ^^  all  the 
rest  of  my  lands  and  tenements,"  stand  wholly 
disconnected  with  any  preceding  clause.  There 
is  nothing  to  which  "  the  rest"  has  relation,  for 
no  other  devise  of  real  estate  is  made.  We  have 
no  certain  guide  to  the  testator's  intention  in 
using  them.  We  may  indulge  conjectures ;  but 
the  law  does  not  decide  upon  conjectures,  but 
upon  plain,  reasonable,  and  certain  expressions 
of  intention  found  on  the  face  of  the  will. 

The  next  clause  is,  "  provided  she  has  no  law- 
ful issue."  The  probable  intention  of  this  pro- 
viso was,  ^'  provided  she  has  no  lawful  issue"  by 
me.  Men  do  not,  ordinarily,  look  to  remote  oc- 
currences in  the  structure  of  their  wilb,  and  es- 
pecially unlearned  men.  The  testator  was  young, 
and  his  wife  young,  and  if  was  natural  for  them 
not  to  despair  of  issue,  although,  at  the  time  of 
the  will,  be  was  in  ill  health.  In  case  of  leaving 
children,  posthumous    or  otherwise,  he   might 
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1825.    think,  that  the  gift  to  his  wife  of  the  whole  of  his 
real  estate,  would  be  more  than  conjugal  affec- 
tion could  require,  or  parental  prudence  justify. 
In  that  event,  he  might  mean  to  displace  the 
whole  estate  of  his  wife,  and  to  leave  her  to  her 
dower  at  the  common  law,  and  the  children  to 
their  inheritance  by  descent.     This  interpreta- 
tion would  afford  a  rational   exposition  of  the 
clause,  and,  perhaps,  ought  not  to  be  rejected, 
although  there  is  no  express  limitation   in  the 
words.     In  this  view,  it  is  not  very   material, 
whether  it  be  considered  as  a  condition  precedent 
or  subsequent,  though  the  general  analogies  of 
the  law  would  certainly  lead  to  the  conclusion, 
that  it  was  in  the  latter  predicament.     But  even 
in  this  view,  which  is  certainly  most  favourable 
to  the  plaintiffs  in  error,  it  falls  short  of  the  pur- 
poses of  the  argument.     As  a  condition,  in  the 
event  proposed,  the  prior  estate  to  the  wife  would 
be  defeated  ;  but  there  would  be  no  estate  de- 
vised to  the  issue.     They  would  take  by  descent 
as  heirs,  and  not  by  devise.     It  would  be  going 
quite  too  far  to  construe  mere  words  of  condition 
to  include  a  contingent  devise  to  the  issue  ;  to 
infer  from  words  defeating  the  former  estate,  an 
intent  to  create  a  new  estate  in  the  issue,  and 
that  estate  a  fee,  and  a  clear  substitute  for  the 
former.     No  Court  would  feel  justified,  upon  so 
slender  a  foundation,  to  establish  so  broad  a  su- 
perstructure.    Nor  can  any  intention  to  give  a 
fee  to  the  wife  be  legally  deduced  from  the  pro- 
viso, in  any  way  of  interpreting  the  terms,  be- 
'!ause  it  is  as  perfectly  consistent  with  the  inten- 
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tion  to  defeat  a  life  estate,  as  a  fee  in  the  whole  1825. 
of  the  lands.  The  testator,  with  a  limited  pro-  ^"^^JjT^ 
perty,  might  justly  think  it  too  much  to  take  from 
his  own  issue  the  substance  of  their  inheritance 
during  a  long  minority,  in  favour  of  a  wife,  who 
might  live  many  years,  and  form  new  connexions. 
In  such  an  event,  leaving  her  to  the  general  pro- 
vision of  law,  as  to  dower,  would  not  be  unkind- 
ness  or  injustice.  But,  it  is  sufficient  to  say,  that 
the  words  are  too  equivocal  to  enable  the  Court  to 
ascertain  from  them  the  clear  purpose  of  esta- 
blishing a  fee.  And  if  the  proviso  refers  to  any 
lawful  issue  by  any  other  husband,  then  it  must 
be  deemed  a  condition  subsequent ;  and  in  the 
events  which  have  happened,  the  estate  of  the 
wife,  whether  it  be  for  life  or  in  fee,  has  been  de- 
feated, and  the  plaintiffs  in  error  are  not  entitled 
to  reverse  the  present  judgment.  Qtuicimque 
via  data  estj  the  proviso  cannot  help  the  case. 

It  remains  now  to  consider  the  succeeding 
clause  of  the  will,  in  which  the  testator  repeats 
his  devise,  and  gives  to  his  wife  "  all  his  lands," 
&c.  dropping  the  words  "  the  rest,^^  and,  there- 
fore, showing  that  he  did  not  understand  them 
as  having  any  other  or  stronger  import  than  the 
will  presented  without  them.  Then  follow  the 
words,  ^^  by  her  freely  to  be  possessed  and  en- 
joyed ;'^  upon  which  great  stress  has  been  laid 
at  the  bar.  If  these  words  bad  occurred  in  a 
will  devising  an  estate  for  years,  or  for  life,  or  in 
fee,  in  express  terms,  they  would  not|  probably, 
have  been  thought  to  have  any  distinct  auxiliary 
signification,  but  to  be  merely  a  more  full  annun- 

Vol.  X.  31 
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i^.  dation  of  what  the  law  would  imply.  Occurring 
^J^Y?^  in  a  clause  where  the  estate  is  undefined,  they 
▼•  are  supposed  to  have  a  peculiar  force  ;  so  thisA, 
<<  freely  to  possess  and  enjoy,^  must  mean  to 
jpossess  and  enjoy  without  any  limitation  or  re- 
striction as  to  estate  or  right.  The  argument 
is,  that  a  tenant  for  life  is  restricted  in  many  re- 
spects. She  can  make  no  permanent  improve- 
ments or  alterations ;  she  is  punishable  for  waste, 
and  is  subject  to  the  inquisition  of  the  reversion- 
er. But,  if  this  JBurgument  is  admitted,  it  proves, 
not  that  a  fee  is  necessarily  intended,  but  that 
these  restrictions  on  the  life  estate  ought  to  be 
held  to  be  done  away  by  the  words  in  question. 
They  admit  of  quite  as  natural  an  interpretation, 
by  being  construed  to  mean,  free  qf  encwm- 
hramca ;  and,  in  this  view,  are  just  as  applicable 
to  a  life  estate  as  a  fee.  Perhaps  the  testator 
himself  may  have  entertained  the  notion,  that 
the  legacies  in  his  will,  or  that  of  his  father, 
were  encumbrances  on  the  estate  ;  and  if  so,  the 
words  would  indicato  an  intention,  that  the  wife 
should  be  disencumbered  of  the  burthen.  But 
in  what  way  are  we  to  reconcile  the  argument  de- 
duced from  this  clause,  with  that  drawn  on  the 
same  side .  from  the  preceding  proviso  ?  How 
could  the  testator  intend,  that  the  wife  should 
**  freely  possess  and  enjoy"  the  lands  in  fee, 
when,  in  one  event,  he  had  stripped  her  of  the 
whole  estate,  and  that  by  a  condition  inseparably 
annexed  as  an  encumbrance  to  her  estate  ?  We 
ought  not  to  suppose  that  he  intended  to  repeal 
the  proviso  imder  such  a  general  phrase.    The 
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case  of  Loveacres  v.  Blighty  (Cowp.  Rep.  352.)  1825. 
has  been  supposed  to  be  a  direct  support  of  the  ^"^P^T^ 
argument  in  favour  of  a  fee.  In  that  case,  the  _  f. 
testator  made  the  following  devise  :  As  touching 
stcch  worldly  estate  wherewith  it  hath  pleased 
God  to  bless  me  in  this  life,  I  give,"  &c-  "  in  the 
following  manner  cuid  form:  First  of  all,  I  give 
and  bequeath  to  E.  M.,  my  dearly  beloved  wife, 
the  sum  of  five  pounds,  to  be  paid  yearly  out  of 
my  estate^  called  G.,  and  also  one  part  of  the 
dwelling  house,  being  the  west  side,  with  as  much 
wood  craft,  home  at  her^  as  she  shall  have  need 
of,  by  my  executors  hereafter  named.  I  give," 
&c.  "  unto  my  son,  T.  M.,  the  sum  of  five 
pounds,  to  be  paid  in  twelve  months  after  my  de- 
cease. I  give  unto  my  granddaughter  E.,  the 
sum  of  five  pounds,  to  be  paid  twelve  months 
after  my  decease.     Item,  I  give  unto  J.  M.,  and  R. 

M.,  my  two  sons,  whom  I  make  my and  ordain 

my  sole  executors,"  &c.  ^^  all  and  singular  my 
lands  and  messuages ^  by  them  freely  to  be  possess- 
ed and  enjoyed  alikey  The  question  was,  whe- 
ther, by  this  clause,  the  sons  took  an  estate  for 
life,  or  in  fee.  The  Court  held,  that  they  took  a 
tenancy  in  common  in  fee.  Lord  Mansfield,  in 
delivering  the  opinion  of  the  Court,  admitted, 
that  if  the  intention  were  doubtful,  the  general 
rule  of  law  must  take  place.  But  he  laid  stress 
upon  the  circumstance,  that  the  estate  was 
charged  with  an  annuity  to  his  wife,  so  that  the 
testator  could  not  mean  by  the  word  "/reeZy," 
to  give  it  free  of  encumbrances.  He  thought  the 
free  enjoyment  must,  therefore,  mean,  free  from 
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1825.  all  limitations,  that  is,  the  absolute  property  of 
the  estate.  He  also  thought  the  introductory 
clause  not  unimportant ;  and  that  the  blank  after 
my  was  intended  to  be  filled  with  "  heirs  ;"  and 
it  can  scarcely  escape  observation,  that  it  was  a 
case  where  the  sons  of  the  testator  were  the  de- 
visees. These  considerations  may  well  lead  to 
a  doubt,  whether  Lord  Mansfield  intended  to  lay 
down  any  general  principle  of  construction  in 
relation  to  the  words,  "freely  to  be  enjoyed,"  &c. 
But,  if  he  did,  the  subsequent  case  of  Goodright 
V.  Barroriy  (11  East's  Rep.  220.)  has  manifestly 
interfered  with  its  authority.  In  that  case,  there 
was  an  introductory  clause,  "  as  touching  such 
worldly  estate  wherewith  it  hath  pleased  God  to 
bless  me,"  &c. ;  and  the  testator  then  proceeded 
as  follows  :  **  I  give  and  bequeath  to  my  brother 
T.  D.,  a  cottage  house,  and  all  belonging  to  it,  to 
him,  and  his  heirs,  for  ever,  W.  C.  tenant.  Also, 
I  give  and  bequeath  to  my  wife  E.,  whom  I  like- 
wise make  my  sole  executrix,  all  and  singular 
my  lands,  messuages,  and  tenements,  hy  her 
freely  to  he  possessed  and  enjoyed.^'  The  Court 
held,  that  the  wife  took  an  estate  for  life  only ; 
that  the  words,  being  ambiguous,  did  not  pass  a 
fee  against  the  heir,  but  might  mean  free  from 
encumbrances  or  charges,  free  from  impeach- 
ment for  waste ;  and  that  the  introductory  clause 
could  not  be  brought  down  into  the  latter  distinct 
clause  to  aid  it,  though,  if  joined,  it  might  have 
had  that  effect.  The  Court  distinguished  that 
case  from  the  case  before  Lord  Mansfield,  be- 
cause, in  the  latter,  as  the  testator  had  already 
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encumbered  jthe   estate,  the  words   must  have    1825. 
meant  to  pass  a  fee,  or  they  would  have  no  mean-  ^"^^T^ 
ing  at  all.     Mr.  Justice  Le  Blanc  added,  that  the     _  t. 
words  used  were  not  inconsistent  with  a  life  es- 
tate only ;  and  he  distinguished  between  them 
and  the  words,  "  freely  to  be  disposed  of,"  ad- 
mitting that  the  latter  would  pass  a  fee.     So  that, 
taking  both  these  cases  together,  the  fair  deduc- 
tion is,  that  the  words,  "  freely  to  be  possessed," 
&c.  are  too  uncertain,  of  themselves,  to  raise  a 
fee,  but  they  may  be  aided  by   other  circum- 
stances. 

The  case  before  us  is  far  less  strong  than 
either  of  the  foregoing  cases,  for  there  is  no  in- 
troductory clause,  showing  an  intention  to  dis- 
pose of  the  whole  property,  as  there  was  both  in 
Goodright  v.  Barron^  and  Laveacresv.  Blight; 
nor  is  there  any  encumbrance  created  by  the  tes- 
tator on  the  land,  which  was  the  decisive  circum- 
stance that  governed  the  latter. 

Upon  the  whole,  upon  the  most  careful  exami- 
nation, we  cannot  find  a  sufficient  warrant  in  the 
words  of  this  will  to  pass  a  fee  to  the  wife.  The 
testator  may  have  intended  it,  and  probably  did, 
but  the  intention  cannot  be  extracted  from  his 
words  with  reasonable  certainty ;  and  we  have 
no  right  to  indulge  ourselves  in  mere  private  con- 
jectures. 

Judgment  affirmed,  with  costs. 
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UnitadBCfllM 

T.  •  • 

^"^'^  [Ramssioji  of  FoaruTUBS.    PxAAoive.] 

The  Unttbd   States  v.   Morris,  Marshal   of 
the  Southern  District  of  New-Tork. 

The  Baeracaiy  of  the  Travoiy  bu  utboritj,  under  the  Reminkm 
Aet  of  the  Sd  of  Marah,  1797y  e.  861.  [Ivii.]  to  remit  a  forfeitnraor 
pemltf  eeeming  under  the  leTenoe  lawi,  at  anjr  timey  before  or  after 
a  final  wntanee  of  eondemnatioo  or  jodgmeot  for  the  penalty,  until 
the  money  ii  aOvally  paid  o?er  to  the  CoUeotor  for  distribotion* 
^  Such  reminion  exiendf  to  the  sharei  of  the  forfeiture  or  penal^  to 

which  the  officers  of  the  ouftoms  are  entitled,  af  well  as  to  the  in- 
terest of  the  United  States. 

In  a  idea  of  justification  by  the  Marshal,  for  not  lefykig  an  ezeention, 
fottinf  forth  a  remission  by  the  Secietaiy  of  the  Treasury,  of  the 
foifoltnie  or  penalty  on  which  the  judgment  was  obtained,  it  is  not 
necessary  to  set  fordi  the  statement  of  facts  upon  which  the  remis* 
sion  was  founded. 

ERROR  to  the  Circuit  Court  for  the  Southern 
District  of  New- York. 

This  was  an  action  brought  against  the  de- 
fendant, in  the  Court  below,  as  Marshal  of  the 
Southern  District  of  New- York,  for  a  misfea- 
sance in  neglecting  to  proceed  on  a  venditioni  ex- 
ponas issued  out  of  the  District  Court  of  the 
United  States  for  the  District  of  Maine,  requiring 
him  to  sell  the  goods  and  chattels  of  Andrew 
Ogden,  Abraham  K.  Smedes,  and  Thomas  C. 
Butler,  which  he  had  levied  upon  by  virtue  of  cer- 
tain executions  issued  against  them,  in  favour  of 
the  United  States,  on  a  judgment  recovered  in 
the  said  District  Court  of  Maine,  and  which 
goods  and  chattels  remained  in  his  hands  for  want 
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of  buyers,  according  to  his  return  on  said  execu-     1825. 
tions.     The  misconduct,  or  neglect  of  duty,  al- u^J^^fgJJJJ^ 
leged  against  the  Marshal,  was,  that  he  did  not        ▼• , 
sell  the  property  so  levied  upon,  according  to  the 
command  of  the  writ,  but  delivered  the  same  up 
to  the  defendants,  discharged  from  the  execution. 
The  declaration  stated  the  judgment  to  have  been 
recovered  in  the  September  term  of  the  Court, 
in  the  year  1817,  for  22,361  dollars  75  cents, 
damages,  and  which,  in  part,  to  wit,  in  the  sum  of 
11,180  dollars  87  cents,  remained  in  full  force, 
not  reversed,  paid  off,  or  satisfied,  to  the  plain- 
tiffs, and  that  execution  to  that  amount  remains 
to  be  done.     The  venditioni  exponas^  as  was  al- 
leged, was  put  into  the  hands  of  the  Marshal  on 
the  13th  day  of  August,  1819. 

The  pleadings  in  the  cause  show,  that  Andrew 
Ogden,  of  the  city  of  New- York,  in  or  about 
the  month  of  June,  in  the  year  1813,  imported 
into  Portland,  in  the  District  of  Maine,  certain 
goods  and  merchandise  in  the  brig  Hollen,  which 
vessel,  as  well  as  the  goods,  belonged  to  him. 
These  goods,  together  with  the  brig,  were  there- 
upon seized  as  forfeited  to  the  United  States,  on 
the  ground  that  the  goods  had  been  imported  in 
that  vessel,  in  violation  of  the  non-intercourse 
acts,  then  in  existence.  The  goods  and  vessel 
were  libelled  in  the  District  Court  of  Maine,  on 
the  6th  of  July,  1813,  and  on  the  19th  of  the  same 
month  were  delivered  up  to  Andrew  Ogden,  after 
having  been  regularly  appraised,  upon  his  having 
executed,  together  with  Abraham  K.  Smedes, 
and  Thomas  C.  Butler,  a  bond  for  their  appraised 
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1899.    tsiuB.    Tha  veBsel  and  gooda  W6re>  afterwards^ 

:^SS2SmL^^  ^  ^^^  ^^  ^^^'  ^^^"^9  condemned  as  forfiwL- 
ed  to  fhe  lueof  the  United  States.     And  such 

proceedings  were  thereupon  bad,  that,  in  the  fol- 
lowing September  term  of  the  Ckiurt,  a  judgment 
was  entered  upon  the  bond  of  iqipraisement  for 
22^1  dollars  75  cents,  with  costs. 

The  defendant,  Morris,  pleaded  the  general 
iflsye,  and  a  special  plea  in  justification,  that  the 
forfeitures  had  been :  remitted  hj  the  Secretary 
of  the  Treasurjr,^  setting  out  in  hoc  Mrfto,  two 
warrants  of  remission,  which  were  dulj  served 
iqpcaL  him  before  the  return  day  of  the  venditiotd 
eaq9ona$f  and  averring  a  ocHnpliance  on  the  part 
of  the  defendants,  with  all  the  terms  and  condir 
tions  required  by  the  warrants  of  remission.  All 
which  were  duly  set  forth  in  the  return  on  the 
vendUiani  exponas^  before  the  commencement  of 
the  present  suit. 

To  this  special  plea,  a  replication  was  filed, 
stating,  in  substance,  that  at  the  time  of  the  for- 
feiture, seizure,  and  condemnation,  of  the  brig 
HoUen,  and  the  goods  imported  in  her ;  and, 
also,  at  the  time  of  their  condemnation,  and  the 
entering  up  of  the  judgment  on  the  bond  for 
their  appraised  value,  and  of  the  issuing  of  the 
several  writs  of  execution,  and  at  the  time  of  the 
making  and  issuing  the  said  warrants  of  remis- 
sion, and  of  the  service  thereof  on  the  defend- 
ant, &c.  Isaac  Ilsley,  and  James  C.  Jewett,  were 
the  collector  and  surveyor  of  the  port  of  Port- 
land, and,  as  such,  entitled  to  one  half  of  the  said 
forfeiture ;  and  that  the  said  several  executions 
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were  issued  for  their  benefit,  and  solely  to  col-     1825. 
lect  the  said  sum  of  11,180  dollars  87  cents,  for,^-^'^^^ 

United  States 

their  own  separate  use,  and  that  the  defendant  t. 
had  notice  thereof  when  the  said  several  writs  of  ""*' 
execution  were  delivered  to  him  to  be  executed ; 
setting  out,  also,  two  endorsements  on  the  execu- 
tion, one  signed  by  the  District  Attorney  of 
Maine,  notifying  the  defendant,  that  the  execu- 
tion was  for  the  benefit  of  the  said  Collector  and 
Surveyor,  and  directing  the  Marshal  to  collect  the 
same  by  their  order.  The  other  was  signed  by 
the  Collector  and  Surveyor,  requiring  the  Marshal 
to  collect  the  execution  forthwith,  and  deposit 
the  money  agreeably  to  the  command  of  the 
writ,  and  notifjring  him,  that  the  property  in  the 
execution  was  in  them,  and  directing  him  to  re- 
ceive orders  from  them,  and  from  no  other  per- 
son whatsoever,  in  whatever  related  to  the  said 
execution.  And  it  was  then  averred,  that  the 
present  suit  was  for  the  purpose  of  enabling  the 
Collector  and  Surveyor  to  recover  their  damages 
for  the  injury  they  had  sustained  by  reason  of  the 
misfeascmce  of  the  defendant,  in  the  declaration 
mentioned,  and  not  for  the  benefit,  use,  or  be- 
hoof, of  the  said  plaintiffs. 

To  this  replication  the  defendant  demurred 
specially,  and  stated  the  following  causes  of  de- 
murrer :  (1.)  For  that  the  replication  is  a  depar- 
ture from  the  declaration,  in  this,  that  the  decla- 
ration proceeds  upon  a  cause  of  action  in  favour 
of  the  United  States ;  whereas  the  replication 
proceeds  upon  a  cause  of  action  in  favour  of  the 
said  Ilsley  and  Jewett,  &c.     (2.)  For  that  the 

Vol.  X.  32 
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1825.  replication  discloses  no  lawful  and  sufficient  au- 
y^^As^  thority  for  the  said  I.  and  J,,  to  prosecute  the 
T.  said  action  against  the  said  T.  M.,  &c.,  and  in 
^^"^  the  name  of  the  United  States.  (3.)  For  that 
the  declaration  proceeds  upon  the  ground,  that 
the  several  writs  of  execution  therein  respectively 
mentioned,  were  issued  upon  a  judgment  obtain- 
ed for  the  use  of  the  United  States,  and,  there- 
fore, according  to  the  act  in  such  case  made,  &c., 
might  lawfully  run  and  be  executed  in  any  other 
State  or  territory  of  the  United  States,  than  the 
said  District  of  Maine,  in  which  the  said  judg- 
ment was  obtained.  Whereas  the  replication 
discloses  the  fact,  that  the  said  judgment  was  not 
obtained  for  the  use  of  the  said  United  States,  but 
for  the  use  and  benefit  of  the  said  I.  and  J.,  and, 
therefore,  could  not  run  and  be  executed  in  any 
other  State,  &c.  (4.)  That  the  suit  is  prose- 
cuted in  the  name  of  the  United  States,  by  an  at- 
torney, on  record,  other  than  the  District  Attor- 
ney of  the  United  States  for  the  Southern  Dis- 
trict of  New- York. 

A  joinder  in  demurrer  having  been  filed,  judg- 
ment was  given  for  the  defendant  in  the  Court 
below,  and  the  cause  brought  by  writ  of  error  to 
this  Court. 

On  the  part  of  the  plaintiff'  in  error,  it  was  con- 
'tended,  that  the  judgment  ought  to  be  reversed, 

1.  Because  the  Secretary  of  the  Treasury  had 
no  power  to  remit  the  share  of  the  forfeiture 
which  belonged  to  the  custom-house  officers. 

2.  Because  the  action  was  rightly  brought  in 
the  name  of  the  United  States,  bv  an  attorncv  of 


T. 

Morriftk 
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the  Court  below,  specially  authorized  to  prose-     1825* 
cute  the  suit  by  an  order  of  one  of  the  Judges  of  u^^^J^^Jjl 
that  Court. 

3.  Because  the  replication  is  not  a  departure 
from  the  declaration,  proceeding  upon  a  different 
cause  of  action  from  that  stated  in  the  declara- 
tion. 

Mr.  Wheatorij  for  the  plaintiffs  in  error,  stated 
the  principal  question  in  the  cause  to  be,  whether, 
after  a  definitive  sentence  of  condemnation,  in  a 
revenue  cause,  the  Secretary  of  the  Treasury  has  a 
right,  under  the  Remission  Act  of  the  3d  of  March, 
1797,  c.  361.  [lxvii.]"to  remit  the  forfeiture  so  as 

a  Which  provides,  (s.  1.)  "  That  wherever  any  person,  or  per- 
sons, who  shall  have  incurred  any  fine,  penalty,  forfeiture,  or  dis" 
ability,  or  shall  have  been  interested  in  any  vessel,  goods,  wares, 
or  merchandise,  which  shall  have  been  subject  to  any  seizure,  for- 
feiture, or  disability,  by  force  Of  any  present  or  future  law  of  the 
United  States,  for  the  laying,  levying,  or  collecting,  any  duties  or 
taxes,  or  by  force  of  any  present  or  future  act,  concerning  the  re- 
gistering and  recording  of  ships  or  vessels,  or  any  act  concerning 
the  enrolling  and  licensing  ships  or  vessels  employed  in  the  coast- 
ing trade  or  fisheries,  and  for  regulating  the  same,  shall  prefer  his 
petition  to  the  Judge  of  the  District  in  which  such  fine,  penalty,  for- 
feiture, or  disability  shall  have  accrued,  truly  and  particularly  set- 
ting forth  the  circumstances  of  his  case ;  first  causing  reasonable 
notice  to  be  given  to  the  person  or  persons  claiming  such  fine, 
penalty,  or  forfeiture,  and  to  the  Attorney  of  the  United  States  for 
such  District,  that  each  may  have  an  opportunity  of  showing  cause 
against  the  remission  or  mitigation  thereof;  and  shall  caute  the 
facts  which  shall  appear  upon  such  inquiry,  to  be  stated  and  an- 
nexed to  the  petition,  and  direct  their  transmission  t»  the  Secretary 
of  the  Treasury  of  the  United  States,  who  shall  thereupon^  have 
power  to  mitigate  or  remit  such  fine,  forfeiture,  or  penalty,  or  re- 
move such  disability,  or  any  part  thereof,  if  in  his  opinion  the 
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1825.    to  affect  the  right  of  the  officers  of  the  customs, 

^^^^  under  the  Collection  Act  of  1799,  c.  128.  [cxxviii.] 

V.        ss.  89.  and  91.,'  to  a  moiety  of  the  fines,  penal- 
Morns. 

same  shall  have  been  incurred  withoat  wilful  negligence,  or  any 
intention  of  fraud  in  th^  person  or  persons  incurring  the  same ; 
and  to  direct  the  prosecution,  if  any  shall  have  been  instituted  fop 
the  recovery  thereof,  to  cease  and  be  discontinued,  upon  such 
terms  or  conditions  as  he  may  deem  reasonable  and  just.''  (S.  3.) 
^^  That  nothing  herein  contained  shall-  be  construed  to  affect  the 
right  or  claim  of  any  person  to  that  part  of  any  fine,  penalty,  or 
forfeiture,  incurred  by  the  breach  of  any  of  the  laws  aforesaid, 
which  such  person  shall  or  may  be  entitled  to,  by  .virtue  of  the 
said  laws,  in  cases  where  a  prosecution  has  been  conmienced,  or 
information  has  been  given  before  the  passing  of  this  act,  or  any 
other  act  relative  to  the  mitigation  or  remission  of  such  fines, 
penalties,  or  forfeitures  j  the  amount  of  which  right  and  claim 
shall  be  assessed  and  valued  by  the  proper  Judge  or  Court  In  a 
summary  way.'' 

a  Which  provides,  (s.  89.)  **  That  all  penalties  accruing  by 
any  breach  of  this  act,  shall  bv  sued  for  and  rtrcovered,  with  costs 
of  suit,  in  the  name  of  the  United  States  of  America,  in  any  Court 
competent  to  try  the  same ;  and  the  trial  of  any  fact  which  may  be 
put  in  issue,  shall  be  within  the  judicial  District  in  which  any  such 
penalty  shall  have  accrued ;  and  the  Collector  within  whose  Dis- 
trict the  seizure  shall  have  been  made,  or  forfeiture  incurred,  is 
hereby  enjoined  to  cause  suits  for  the  same  to  be  commenced 
without  delay,  and  prosecuted  to  effect^  and  is,  moreover,  au- 
thorized to  receive  from  the  Court,  within  which  such  trial  is  had, 
or  from  the  proper  officer  thereof,  the  sum  or  sums  so  recovered, 
after  deducting  proper  charges,  to  be  allowed  by  the  said  Court ; 
and  on  receipt  thereof  the  said  Collector  shall  pay  and  distribute 
the  same,  without  delay,  according  to  law,"  &c.  (s.  91.)  ^'  That 
all  fines,  penalties  and  forfeitures,  recovered  by  virtue  of  this  act, 
and  not  otherwise  appropriated,  shall,  after  deducting  all  proper 
costs  and  charges,  be  disposed  of  as  follows :  one  moiety  shall  be 
for  the  use  of  the  United  States,  and  be  paid  into  the  Treasury 
thereof  by  the  Collector  receiving  the  same ;  the  other  moiety  shall 
be  divided  between,  and  paid  in  equal  proportions  to,  the  Collector 
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ties,  and  forfeitures,  recovered  under  the  act,  1825. 
He  insisted,  that  the  right  of  the  Collector,  &c.  ^I^I^^^qH!^ 
accruing  by  the  seizure,  was  consummated  by  ▼•. 
the  final  sentence  of  condemnation,  and  became 
an  absolutely  vested  right,  which  could  not  be 
devested  by  the  remission  after  such  sentence. 
This  had  been  expressly  determined  in  the  Cir- 
cuit Court  for  the  First  Circuit  ;•  and  though  the 
case  had  not  hitherto  been  presented  to  this 
Court,  there  were  other  analogous  cases  which 
settled  the  doctrine,  that,  as  between  the  repre- 
sentatives of  a  deceased  Collector,  and  his  suc- 
cessor in  office,  or  as  between  a  removed  Collec- 
tor and  such  successor,  the  share  of  the  forfeit- 
ure to  which  he  is  entitled  attaches,  and  is  con- 
summated by  the  sentence  of  condemnation.* 
This  went  upon  the  principle,  that  it  became  an 
absolutely  vested  right,  by  relation  back  to  the 
time  of  seizure.  If  it  were  an  absolutely  vested 
right,  it  must  be  vested  as  against  the  government. 
It  is  not  vested,  even  as  against  the  government, 
at  the  time  of  the  seizure.  That  only  gives  an 
inchoate  right,  which  may  never  become  absolute 
for  want  of  a  condemnation,  or  may  be  intercept- 
ed by  a  remission  before  condemnation.     The 

and  Naval  Officer  of  the  District  and  Surveyor  of  the  port,  wherein 
the  same  shall  have  been  incurred,  or  to  such  of  th^aid  officers  as 
there  may  be  in  the  said  District ;  and  in  districts  where  only  one  of 
the  aforesaid  officers  shall  have  been  established,  the  said  moiety 
shall  be  given  to  such  officer,"  &c. 

a  The  Margaretta,  1  QaUis.  Rep.  ^15.  522.  The  HoUen,  I 
Mason^s  Rep.  431. 

b  Jones  v.  Sliore,  1  Wheat.  Rep.  462.  Van  Ness  v.  Buel,  4 
Wheat.  Uep.  74. 
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1895.  forfeiture  has,  for  certain  purposes,  relation  bacl^ 
^^^^[21^  to  the  commission  of  the  offence.  As  betwew 
▼•  the  offender  and  all  persons  claiming  as  pur- 
chasers of  the  properQr,  and  the  government,  the 
forfeiture  attaches  at  the  moment  of  ddictum^ 
But  this  proceeds  from  the  necessary  strictness 
of  all  fiscal  regulations,  and  does  not  prevent  a 
remission  before  condemnation.  The  delictum 
does,  indeed,  devest  the  proprietary  interest  from 
the  owner,  so  as  to  overreach  the  claims  of  sub- 
sequent purchasers ;  but  it  does  not,  therefore, 
follow,  that  the  share  to  which  the  officers  of  the 
customs  may  become  entitled,  vests  in  them  eo 
iMsUmU.  Their  title  may  never  vest,  by  reason 
of  three  contingencies:. (I.)  There  may  be  no 
seizure.  (2.)  There  may  be  a  remission  after 
the  offence,  and  before  condemnation.  (3.)  There 
may  be  no  condemnation.  If  there  be  no  seisnre, 
of  course  no  title  vests.  If  there  be  a  remission 
before  condemnation,  as  no  title  has  yet  vested 
except  against  subsequent  purchasers,  it  purges 
the  offence  entirely,  by  relation  back  to  the  ddic- 
turn.  If  there  be  no  condemnation,  the  inchoate 
title  is  never  ripened  into  maturity.  But  if  there 
be  a  remission  after  condemnation,  the  rights  of 
the  seizing  officers  have  become  absolute,  and 
the  remission  purges  the  offence  (if  it  has  any 
effect  at  ali^  only  so  far  as  the  government  is  con- 
cerned. 

This  would  appear  from  the  plain  reading  of 
the  Collection   Act  of  1799,  c.  128.  [cxxviii.} 

a  8  CrancV9  Rep.  398. 417* 
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ss.  iJ9, 90, 91.  which  directs  the  Collector  to  prose-  1825. 
cute  for  breaches  of  the  revenue  laws,  and  to  r®"  ijlJiJ^ig^, 
ceive  the  sums  recovered,  and  to  pay  and  distri-  ▼. 
bute  the  same  among  the  different  persons  en- 
titled. It  must  be  admitted,  on  all  hands,  that 
the  right  must  absolutely  vest  at  some  period. 
The  Court  have  already  rejected  the  notion  that 
it  does  not  vest  until  the  actual  receipt  and  pay- 
ment over  of  the  money."  There  could,  there- 
fore, be  no  other  epoch  but  that  of  the  sentence 
of  condemnation,  which,  if  definitive,  or  unap- 
pealed  from,  fixes  and  ascertains  the  rights  of  all 
parties.  Admitting,  for  the  sake  of  the  argu- 
ment, that  the  government  may  afterwards  remit, 
so  far  as  its  own  rights  are  exclusively  concein- 
ed ;  it  cannot  certainly  be  concluded,  from  the 
terms  of  the  Remission  Act,  that  the  government 
intended  to  revoke  its  bounty,  conferred  abso- 
lutely upon  its  ofiicers  by  a  solemn  statute  for 
great  purposes  of  public  policy.  It  is  immate- 
rial what  the  Secretary  of  the  Treasury  intended 
to  do.  The  question  is,  what  was  he  authorized 
to  do  by  the  law  under  which  he  acted. 

All  the  analogies  of  the  common  law  would  be 
found  to  repel  the  idea  that  the  remission  could 
devest  the  rights  which  had  become  ascertained 
and  fixed  by  the  sentence  of  condemnation.  Par- 
don and  remission  are  synonymous  terms,  and 
their  legal  effect  upon  the  rights  of  parties  must 
be  the  same.  "  Pardon"  is  defined  to  be  "  a 
work  of  mercy,  whereby  the  king  forgiveth  any 

• 

a  Jones  v.  Shore,  1  Wheat  Rep,  470. 
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1825.  offence,  &c.  righty  title,  debt,  or  duty.^^'  The 
^jf^*^^  power  which  is  given  to  the  President  by  the 
▼.  constitution,  of  granting  pardons  for  offences 
^^^'  may,  or  may  not,  extend  to  revenue  cases;  but 
whether  the  pardon  is  granted  by  the  President, 
or  by  bis  minister,  is  immaterial.  It  is  still  the 
act  of  the  government,  and  it  can  have  no 
greater  effect  in  the  one  case  .than  in  the  other. 
It  is  laid  down  that  a  pardon  does  not  discharge 
the  thing  in  which  the  subject  has  a  property  or 
interest ;  as  if  a  suit  be  in  the  Spiritual  Court  for 
tithes,  a  legacy  contract,  or  matrimony,  &c.^  or 
for  dilapidation.''  So,  if  an  incumbent  accepts  a 
plurality,  the.  interest  of  the  patron  to  present  is 
not  discharged  by  a  general  pardon.**  A  penalty, 
upon  a  conviction  for  deer  stealing,  is  not  dis- 
charged by  a  pardon  ;  for  it  is  a  forfeiture  to  the 
party  grieved.*  The  king  cannot,  by  his  pardon, 
discharge  an  action  commenced  qui  tarn  upon  a 
penal  statute,  except  for  the  king^s  moiety  or 
part/  Nor  penalties  to  be  divided  between  the 
informer  and  the  poor  of  the  parish/  So  a  par- 
don does  not  discharge  a  thing  consequent  or  in- 
cident  in  which  the  subject  has  an  interest  vested 
in  him  ;  as  costs  taxed  in  the  Spiritual  Court, 
a  pardon  of  the  oflfence  does  not  discharge  the 
costs/  And  this,  though  the  party  appeals  after 
the  taxation  of  costs,  so  that  the  sentence  is  sus- 
pended by  the  appeal.'     So,  if  the  party  appeals 

a  3  Inst.  23.S.  /  3  Inst.  238. 

6  5  Co.  51.  a.  g  Sir.  Rep.  1272. 

c  3  Mod.  Rep.  56.  h  5  Co.  51.6.     Cro.  Jac. 

d  Cro.  Car.  357-  358.  159.    Cro.  Car.  199. 

V  1  Salk.  Rep.  233,  234.  a  5  Co.  Lit.  51.  b. 
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after  costs  taxed,  and  then  the  pardon  comes,     1825. 
and  upon  the  appeal  the  former  sentence  is  an-  v^^^v^^/ 
nulled,  and  costs  given  to  the  appellant ;  these    "*  y. 
costs  are  not  discharged  by  the  pardon :  for  the     Morris: 
costs  being  taxed  in  the  original  suit,  the  party 
had  a  right  of  appeal,  which  was  not  taken  away 
by  the  pardon ;  and,  consequently,  has  a  right  to 
the  costs."*    So,  on  a  proceeding  in  remy  in  the 
Exchequer,  the  crown's  share  only  of  a  forfeiture 
is  pardoned,  by  an  act  of  general  pardon,  but  not 
the  informer's  on  an  information  previously  filed.^ 
And  in  prize  proceedings,  the  condemnation  is 
held  to  vest  the  right  in  the  captors  so  absolute- 
ly, that  the  government  cannot  release.     Thus, 
in  the  case  of  the  Elsebcy  (one  of  the  famous 
Swedish   convoys)    Sir  W.    Scott  determined, 
that  the  crown  might  interpose  to  release  the 
captured  vessels  beforCf  but   not  aftery  a  final 
adjudication.' 

As  to  the  technical  questions  which  had  been 
raised  by  the  special  demurrer  upon  the  plead- 
ings, they  were  all  involved  in  the  question  upon 
the  merits.  If  the  remission  was  void  as  to  the 
custom-house  officers,  they  had  a  right  to  sue  in 
the  name  of  the  United  States ;  or,  rather,  the 
latter  are  suing  in  their  own  name,  to  give  effect 
to  their  own  bounty  granted  to  those  officers, 
who  are  prosecutors  from  the  beginning  in  the 
name  of  the  United  States.  They  are  not  only 
privies,  but  parties,  and  are  concluded  by  a  sen- 

a  Cro.  Car.  47-  h  Parker^  ?80. 

c  5  Hob.  173. 
Vol.  X.  33 
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1825.  lence  of  acquittal  as  well  as  of  condenuiation.' 
ij^^^^^^,  But  they  may  also  be  considered  as  the  assignees 
».  oftheUnitcd  States,and  theotliequestioD whether 
they  are  to  sue  in  llieir  own  name,  or  in  that  of 
the  United  Slates,  will  depend  upon  the  forms  of 
proceeding  in  analogous  cases.  By  the  civil 
law,  on  the  cession  of  a  debt,  the  assignor  im- 
pliedly ceded  to  the  assignee  aJL^  Iiis  rights  of  ac- 
tion as  incidental  to  the  cession.  The  assignee 
became  what  was  called  ])rocurator  in  rem  suam, 
and  sued  in  the  name  of  his  assignor.  So,  in 
England,  and  in  this  country,  it  bas  long  since 
been  settled,  that  the  assignee  of  a,  chose  in  ac- 
tion may  sue  in  the  name  of  the  assignor,  who 
lias  no  right  to  interfere  with  the  suit.'  By  the 
ancient  common  law,  the  king  could  assign  a 
chose  in  action,  though  a  subject  pould  not.  But 
the  assignee  of  the  king  took  it  with  all  the  high 
prerogative  remedies.  Thus,  it  is  laid  down, 
that  the  king's  gr^D^t«e  ma^r  9i^<  ai^  o^tigatipn, 
&.C.  granted  to  him,  iq.  bia  own  name,  or  iQff.. 
prosecute  in  the  king's  n^ip«.;  "  for  the  grant  of- 
the  statute,  or  4^1,  is  a.  warranjt  to  hint  tp  proae*^ 
cute  propesa  in  thehJ^g's  ^a^e."*  Tht^s,  whei;«| 
a  debt  due  to  an  outl^wqd  person  was  grai|t^ 
by  the  king;  h^ld,  t^t  th^  ^a^t^e^  niight  l^y 
it  in  his  own  naioe,  <¥ff  hy^  e^te^nt,  in  the  King's 
name,  "  ahhough  he  ha,^  not  any  words  in  his 

a  Hoyi  V.  GeUlon,  3  Wheat,  Rep.  319- 

b  1  John*.  Cat.  411.  2  Joltn*.  Cm.  121.  3  Jolau.  Rep. 
4^5.  Bottomley  V.  Brooke,2fi/.A*p.  1271-  1  Wktat.  Rtp. 
iS%.     1  Term  Rep.  619.  621,  622. 

f  Cro.  Jac.  82. 
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grant  to  sue  it  in  this  nalne  of  the  king,  as  is     1825. 
usual  in  such  cases.''-  uSs^^t^s 

As  to  the  alleged  departut-e  in  pleading,  which        ?. 
is  relied  OH  as  one  of  the  causes  of  demurrer,       ^'"^ 
the  objection  is,  that  the  replication  i^ets  up  a 
cause   of  action  in   the  custom-house  officers, 
whilst  the  declaration  proceeds  oh  a  cause  of  ac- 
tion for  the  United  Stated.     The  answer  is,  that 
the  suit  being  her^  brought  in  the  name  of  the 
United  States,  whose  duty  and  interest  it  is  to 
prosecute  fbr  the  benefit  of  the  officers,  (who  are 
their  grantees,)  notwithstanding  th^  remission, 
the  cause  of  actibn  stated  in  the  replication  is 
just  as  much  in  favour  of  the  United  States  as 
that  set  up  in  the  declaration.     How,  {hen,  stand 
the  pleadings?     (1.)  The  declaration  i^etting  up 
a  cause  of  a6tion  in  favour  of  the  United  States. 
(2.)  A  plea  of  reiinisdion  by  the  United  States. 
(3.)  A  refilicatioii,  admitting  the  fact  of  reniis- 
sion,  and  affirming  the  cause  of  action  in  favour 
of  the  United  States,  as  set  up  in  the  declaration, 
tbith  d  netS  tdrcufUdancCj  viz.  a  right  of  third 
personfir,  whfi6h  itivdidates  the  remission  so  far 
as  they  are  concerned.    This  new  maitter  is  as- 
serted, not  by  the  officers,  but  by  the  United 
States  themdelves,  vtrho  due  precisely  as  if  the 
pacrties  had  Aot  p^rfbrM^d  the  conditions    on 
which  the  remission  was  granted,  and  it  had  be- 
come  totally  void.     It  was  not  necessary  that 
this  new  ma't'ter  stiouTd  have  been  stated  in  the 


a  Cro.  Jac.  179,  180.     Com.  Dig*  lit.  Assignment,  (D.) 
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1825.  declaration.  In  declaring,  it  is  only  necessary 
iJIJU^^'^^^  to  set  out  enough  to  maintain  the  action.  In  an 
V.  action  for  not  executing  a  writ  of  execution,  it  is 
sufficient  to  set  out  the  judgment,  execution,  and 
facts  of  neglect  or  misfeasance.  Even  stating 
the  judgment  is  merely  inducement.  It  is  suffi- 
cient to  stare  concisely  the  circumstances  which 
give  rise  to  the  defendant's  particular  duty  or  lia- 
bility.* The  remission  was  a  matter  of  defence 
which  it  was  incumbent  on  the  defendant  to  set 
forth.  Successive  pleadings  are  designed  for  this 
very  purpose.  The  office  of  the  declaration  is  to  set 
forth  the  cause  of  action  merely,  of  the  plea  to 
avoid  it,  and  of  the  replication  to  avoid  the  plea. 
Thus,  in  debt  on  bond  for  the  performance  of 
covenants,  the  plaintiff  declared  for  the  penalty. 
The  defendemt  craved  oyer,  and  pleaded  general 
performance.  The  plaintiff  replied,  setting  forth 
particular  breaches,  and  it  was  held  good.^  The 
declaration  in  the  present  case  pursues  the  most 
approved  forms,  and  with  more  circumstantiality 
than  usual/  Departure  is  where  the  plea  con- 
tains subsequent  matter,  which  does  not  maintain 
©r  fortify  the  matter  in  the  declaration/  But 
here  it  does  maintain  it,  and,  at  the  same  time, 
avoids  the  bar.  The  bar  is  remission ;  the  repli- 
cation shows,  that  it  is  no  answer  to  the  declara- 

«  1  Chiity's  Plead,  369. 

h  Post  Master  General  v.  Cochran,  2  Johns,  Rep,  413. 

c  See  2  ChiW/s  Plead,  203—206. 

d  Co,  Lift,  304.  a. 
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tion.     In  Winchv.  Kedey*  in  assumpsit,  defend-    1825. 
ant  pleaded,  that  plaintiff  had  become  a  bank-  u^JJ^^IfgJIlJ^ 
rupt,  and  assigned  all  his  effects,  under  the  sta-     ^Tv 
tute,  to  his  legal  assignees  ;  plaintiff  replied,  that 
the  suit  was  brought  by  him  for  the  use  of  ano- 
ther party,  to  whom  he  had  transferred  the  debt 
before    the    bemkruptcy.     The  replication   was 
held  good,  and  the  objection  of  departure  was  not 
even  mentioned  at  the  bar. 

On  the  part  of  the  defendant,  it  was  insisted, 
that  the  judgment  ought  to  be  affirmed,  for  the 
following  reasons : 

1 .  Because  the  Secretary  of  the  Treasury  had 
a  right  to  remit  the  forfeiture  in  question,  not- 
withstanding the  judgment  of  condemnation  pre- 
viously rendered,  as  stated  in  the  pleadings. 

2.  Because,  the  whole  case,  on  the  part  of  the 
Collector  and  Surveyor  of  Portland,  proceeds  on 
the  ground,  that  the  remission  by  the  Secretary 
is  binding  upon  the  United  States,  and  dischcirges 
their  moiety  of  the  forfeiture  ;  but  has  not  that 
effect  on  the  other  moiety  claimed  by  them ;  thus 
giving  a  construction  to  the  remission,  inconsist- 
ent with  its  own  terms,  and  the  act  under  which 
it  was  granted.  According  to  that  act,  the  re- 
mission must  be  valid  to  the  whole  extent  of  the 
power  exercised  under  it,  or  not  at  all ;  as  it  is 
adniitted,  therefore,  to  be  good  in  part,  it  follows 
that  it  is  good  for  the  whole. 

3.  Because  such  a  remission  is  not  like  a  par- 
don, nor  is  it  to  be  governed  by.  the  same  rules  ; 

a  I  Term  Rep.  6l9. 


j^  CAStS  IN  THE  SUPREME  COURT 

1825.    but  is  equi?alidht  to  the  judgment  or  decree  of  a 

^jJJJJ^'^Jj'  competent  tribunal^  that  fto  forfeiture  should  be 

f.       enforced,  inasmuch  as  it  was  without  wilful  negli- 

genc^)  or  anjr  intention  of  fraud,  in  the  person 

or  persons  incurring  the  same. 

4.  Because,  as  far  at  least  as  it  relates  to  the 
act  of  Congress,  vesting  in  the  Secretary  of  the 
Treastlfy  the  remitting  power,  as  therein  men- 
tioned, the  custom-houi^e  officers  have  no  vested 
rights  in  any  forfeiture,  until  not  only  condemna- 
tion, but  the  receipt  of  the  money  produced  by  a 
Sctle  of  the  forfeiture,  or  collection  of  the  bond 
substituted  for  it,  before  which  time  the  Secre- 
tary h&s  fbll  power  to  remit ;  and,  having  exer- 
cised it  in  this  case,  the  Collector  and  Surveyor 
of  Pdftland  are  equally  bound  by  it  as  the  United 
States. 

5.  Becftdse,  if'  the  said  Collector  and  Surveyor 
of  f^ortland  had  any  vested  rights  in  the  forfeit- 
uYer  ill  question,  notwithstanding  the  remission, 
then  they  ought  to  have  enforced  them  by  an  ac- 
tiotl  iti  their  own  name,  and  not  in  that  of  the 
United  States. 

6.  Because,  the  condemnation  of  the  brig  and 
goods  being  to  the  use  of  the  United  States, 
and  the  recovery  in  the  bond  being  also  in 
the  i^ame  of  the  United  States,  they  became 
trustees  for  the  Collector  and  Surveyor  of 
Portland,  for  whatever  rights  or  interest  they 
had  therein;  and  these,  whatever  they  were, 
wer0  discharged  by  the  remission  of  the  Secre- 
tary", inasmuch  as  the  release  of  a  trustee  is,  at 


law,  ^  bar  pf  t^e  ^ht^  w  V^t^^  of  bibsi  C49<Ki    lQ2d« 
jw  triMi,  and  espeoi^Uy  i^  ^  case  where  firftuA^^^J^Jl^^S^ 
is  neither  charge^  nor  preteQde4*  ^* . 

7.  Qecausye,  tl43  being  a^^  a^tipn  to  reewer       **"** 
di^n^ages  foj^  c^  oMfifbasanoe,.  if  the  Uaited  Statea 
themselves  could  sustaixt  U,  yet,  it  being,  in  itsr 
nature,  incapc^t^let  of  a^siigmnent,  they  could  not 
tr^ui^fer  to  the  ^aid  CoUector  and  Surveyor  auolt 

right  of  action,  i^d  am^ojcize  its  prosecution  in 
their  name ;  much  less  can  it  be  prosecuted  wilh^- 
ont  any  such  ^signment  or  aij^thority. 

8.  Because,  if  the  United  Stales  could  them* 
B,elves  sustain  such  an  action,  the  said  Collector 
and  Surveyor  would  be  entitled  to  no  part  of  the 
damages  recovered ;  for  such  damages  wouM 
not  be  the  forfeiture,  nor  the  proceeds  of  the 
b.ond  which  was.  substituted  for  it ;  ta  a  share  oT 
which  only  they  are  by  law  entitled.  Of  course^ 
therefore,  they  cannot  sustain  the  present  action 
to.  recover  damages  for.  their  own  private  benefit^ 
in  (h^  xh»fae  of  the  United  States,  which,  if  ^  rcr 
cover;^d  by  the  United'  States,  they  would  be  enr 
titted  to  no  share  of. 

Mr.  EmmUt  and  Mr.  D.  B.  Ogden^^  for-  the 
defendiuxt,  stated,  upon  the  firat  point,  that  it  wa» 
remarkable,  and  might  be  useful  for  interpreting* 
the  law,  that  the  question  as  to  the  power  of  the 
Secretary  to  remit,  afljer  sentence,  was  never 
raised  untU  subsequent^  to  the  judgment  of  this 
Court  in  Jones  v.  Share*  and  more  especially 

a  1  Wheat.  Rep.  462. 
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1825.    until  after  what  fell  from  Story,  J.  in  the  Marga^ 
retta^    That  no  such  doubt  was  conceived   to 


United  States 

▼.  exist  at  the  bar  before  the  case  of  Janes  v. 
Share,  appears  from  the  arguments  of  all  the 
counsel  in  that  case,  which  admit,  that  the  right 
was  not  so  vested  as  not  to  be  defeated  by  a  re- 
mission. An  expression  there  attributed  to  Mr. 
Pinkney,*  as  to  the  President's  power  of  pardon- 
ing, leads  to  an  examination  of  the  distinction  be- 
tween this  power  of  remission  and  the  pardon- 
ing power.  The  power  of  pardoning  is  a  pre- 
rogative given  to  the  President  by  the  constitu- 
tion, emalogous  to  that  exercised  by  the  British, 
and  other  sovereigns.  It  is  an  act  of  grace  and 
mercy,  founded  on  the  fact  of  guilt  and  crime, 
but  exercised  from  other  considerations  than 
those  which  govern  a  remission  by  the  treasury. 
It  is  laid  down,  that  *^  the  king,  by  his  preroga- 
tive, may  grant  his  pardon  to  all  offenders  at- 
tainted or  convicted  of  a  crime,  where  he  has  hope 
af  their  amendme7iV^''  The  remission  proceeds 
on  the  ground  of  moral  innocence,  and  is  to  be 
only  a  consequence  of  it.  The  Secretary  of  the 
Treasury  has  no  power  whatever,  except  where, 
in  his  opinion,  from  the  judicial  statement  of 
facts,  the  forfeiture  "  shall  have  been  incurred 
without  wilful  negligence,  or  any  intention  of 
fraud  in  the  person  or  persons  incurring  the 
same."  A  pardon  being  an  act  of  grace  and 
mercy  to  an  acknowledged  criminal,  it  is  but  just 

a  2  GalUs.  Rep.  51 6.  hi  Wheat,  Rep,  462. 
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that  it  should  not  disturb  the  rigiits  of  others^  1825. 
founded  on  the  fact  of  that  guilt,  and  their  indus-  ulStldStrtw 
try  in  detecting  it ;  but  where  the  remiflsion  is  ▼• 
founded  on  moral  innocence,  the  justice  of  the 
case  is  the  other  way.  In  this  respect,  there 
ought  to  be  no  difference  whether  a  condemna- 
tion was  had  or  not ;  for,  although  a  sentence  of 
condemnation  may  establish  a  violation  of  the 
letter  of  the  revenue  laws,  the  remission  proceeds 
on  the  ground,  that  it  establishes  no  guilt,  and 
the  petition  for  the  remission  must  admit  all  the 
facts  on  which  conviction  could  be  founded.  The 
remission  is  intended  to  be,  and  is,  in  fact,  a  judi- 
cial decision.  It  is  the  policy  of  the  revenue 
laws  to  make  certain  acts  subject  to  forfeiture 
and  penalties.  It  adopts  this  course,  in  order  to 
relieve  the  government  from  the  imus  of  proving, 
that  those  acts  were  coupled  with  a  criminal  in- 
tent ;  and  to-  oblige  the  party  suffering  to  prove 
the  innocence  of  his  mind,  by  such  evidence  as 
would  satisfy  the  proper  officer  of  die  govern- 
ment itself.  In  analogy  to  the  jurisdiction  of  a 
Court  of  equity  to  take  cognisance  of  a  judg- 
ment at  law,  and  relieve  against  it  on  principles 
which  the  Courts  of  law  could  not  have  taken 
into  consideration,  the  Secretary  of  the  Treasury 
is  empowered  to  administer  equitable  relief,  on 
principles  which  the  revenue  Courts  could  not 
apply ;  but  which  go  to  the  entire  destruction  of 
all  guilt,  and  ought,  therefore,  to  go  to  the  entire 
remission  of  all  punishment.  The  preliminary 
proceedings  are  all  judicial,  by  petition  to  the 
District  Judge,  and  by  examinations  before  him ; 

Vol.  X.  34 
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1825.     and,  like  an  analogous  suit  in  equity,  all  parties 
^^•^^v^^  interested  are  brought  before  the  Court  to  assert 

United  Suuos  i.-i  i  «..  /•!  i* 

v.        then:  rights,  and  contest  the  justice  of  the  applica- 
Morris.     ^JQjj       rjijj^  officers  of  the  customs,  having  notice, 

and  the  liberty  of  contesting  the  matter,  are  parties 
to  the  suit  or  application,  and  c€Ufi  no  more  com- 
plain that  they  are  deprived  of  vested  rights,  than 
they  could  where  a  Court  of  equity  decreed  a 
perpetual  injunction  on  a  judgment  at  law. 

The  statute,  having  thus  provided  for  making 
all  persons  interested  parties  to  the  suit,  uses  the 
most  general  language  possible  to  cover  the  en- 
tire remission  of  the  forfeiture.  The  prayer  of 
the  petition  extends  to  the  remission  of  the 
whole,  and  the  power  given  to  the  Secretary  is 
to  remit  "  such  fines,"  &c.  The  prpviso  in  the 
3d  section  shows  the  extent  to  which  it  was  in- 
tended to  protect  vested  interests,  or  to  consider 
them  as  vested,  viz.  where  a  prosecution  had 
been  commenced,  or  information  given,  before 
the  passing  of  the  act.  Every  information, 
seizure,  or  prosecution,  subsequent  to  the  pass- 
ing of  the  act,  was  followed  up,  subject  to  the 
provisions  of  that  act.  It  formed  a  limitation 
upon  the  extent  of  vesting  the  interests  of  the 
prosecutors,  or,  to  use  the  expression  of  one  of 
the  counsel,  in  Jones  v.  Shores"  "  it  is  a  condi- 
tion originally  attached  by  the  law,"  and  attached, 
whether  the  interest  became  originally  vested 
by  the  seiaure,  the  condemnation,  or  the  recove- 
ry, and  receipt  of  the  money. 

a  1  Wheat,  Rep,  4(3?. 
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To  what  extent  is  the  vesting?  It  is  decided  1825. 
in  Van  Ness  v.  Bud,''  that  the  Collector  acquires  ^^J^^j^^JJJj^ 
a.n  inchoate  right  by  the  seizure,  which,  by  the  ▼.  . 
subsequent  decree  of  condemnation,  gives  him 
an  absolute  vested  title  to  his  share  in  the  for- 
feiture ;  and  it  is  also  determined,  in  Jones  v. 
Shore,''  that  the  right  to  share  in  the  forfeitures 
and  penalties  is  given  to  the  Collector  who  made 
the  seizure,  and  not  to  him  in  office  on  the  re- 
ceipt of  the  money.  These  adjudications  were 
as  between  officers  themselves,  and  not  between 
an  officer  and  the  owner  of  the  thing  seized.  But 
they  establish  the  principle,  that  the  right  made 
absolute  by  condemnation  was  that,  and  only 
that,  which  had  become  inchoate  by  seizure. 
That  inchoate  right  was,  under  the  statute,  sub- 
ject to  be  destroyed  by  remission  according  to 
its  provisions,  and  therefore  that  made  absolute 
must  be  subject  to  the  same  provisions. 

But  the  vesting  of  the  right,  as  laid  down  in 
the  case  of  the  Margaretta,"  does  not  take  place 
before  a  final  judgment  or  sentence;  and  the 
same  epoch  is  assigned  in  the  case  of  the  Elsehe* 
for  the  vesting  of  prize  interests  in  cases  of  cap- 
ture. Now,  prize  Courts  can  take  notice  of  all 
equitable  considerations,  but  a  revenue  Court 
cannot.  Notwithstanding  condemnation,  then, 
it  remains  to  be  inquired,  whether  there  was  any 
criminal  intent.  If  innocence  be  alleged,  and 
the  proper  proceedings  founded  on  it  be  insti- 

a  4  Wkeat.  Rep.  74.  h  1  Wheat.  Rep.  467. 
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1825t     tutedi  until  those  proceedings  are  decided  upon, 
^i^y^^  there  is  no  final  adjudication,  within  the  spirit 

V  ousel  DC%tOa 

▼.  and  meaning  of  the  act. 
*^^^  Another  consideration  shows  that  the  remis* 
sion  must  operate  to  extinguish  the  rights  of  the 
officers  of  the  customs.  They  could  maintain 
no  action  for  the  forfeiture  as  in  their  own 
names.  The  forfeiting  party  has  nothing  to  do 
with  them :  he  forfeits  only  to  the  United  States, 
and  it  is  only  as  between  the  United  States  and 
the  officers,  that  the  latter  have  any  claim.  In 
this  respect  there  is  a  material  difference  be- 
tween our  act  and  the  British  revenue  laws.  By 
the  British  statute,  one  half  is  forfeited  to  the  use 
of  the  crown,  and  the  other  to  the  use  of  the  in- 
former. In  the  Exchequer,  the  form  of  proceed- 
ing is  to  adjudge  a  moiety  of  the  forfeiture  to 
the  seizors,  or  informer,  by  the  sentence  itself, 
and  it  becomes  a  vested  right  in  them,  by  rela* 
tion  back  to  the  filing  the  information.*'  But  in 
this  country,  the  utmost  that  can  be  said  is,  that 
the  United  States  are,  pro  tanto,  trustees  for 
them ;  but  as  to  the  forfeiting  party,  the  govern- 
ment is  the  only  legal  actor.  There  must  be  a 
right  of  releasing  some  where.  A  release  by  the 
officers  of  the  customs  would  not  prevent  the 
United  States  from  recovering  the  whole  penal- 
ty. Thus,  in  debt  on  a  single  bond  made  to  A., 
to  the  use  of  him  and  B.,  the  defendant  pleaded 
a  release  made  to  him  by  B. ;  on  which  the  plain- 
tiff demurred ;  and  without  difficulty,  it  was  ad- 

a  Weddel  v.  Thurlow,  Parker.  280. 


OF  THE  UNITED  STATES.  269 

judged  for  the  plaintiff:  for  B.  is  no  party  to  the    1825* 
deed,  and  therefore  can  neither  sue  nor  release  r^^T^!^!^ 
It.  But  it  is  an  equitable  trust  for  him,  and  suable        ▼. 
in  the  Gheuicery,  if  A.  will  not  let  him  have  part 
of  the  money :  and  the  book  of  Edw.  III.  cited,  that 
he  might  release  in  such  case,  was  denied  to  be 
law/    Since  there  must  be  a  power  of  releasing 
somewhere,  and  the  officers  could  not  do  it,  the 
power  must  reside  in  the  United  States,  and  the 
remission  is  such  a  release.^ 

Cases  have  been,  cited  on  the  other  side,  in 
which  Courts  of  law  have  taken  notice  of  equita- 
ble interests,  and  have  permitted  them  to  be 
pleaded  or  replied,  so  as  to  protect  them.  All 
these  cases  proceed  on  the  ground  of  fraud  and 
collusion,  which  cannot  be  charged  here.  As  to 
Bottondey  v.  Brook,  and  Rvdge  v.  Bitchy  they 
are  said  by  Mr.  Maryatt,  in  Schooley  y.  Mears*  to 
have  been  orerruled  in  the  Exchequer,  in  the 
ease  of  Lame  v.  Chandler :  and  in  Wake  v.  Tin- 

9 

UcT,  Lord  EUenborough  says,  '^  I  am  much  more 
iaclined  to  restrain  than  to  extend  the  doctrine 
of  these  cases."  And  Bailey,  J.  says,  "  we  have 
nothing  to  do  in  this  case  with  any  other  than 
legal  rights."  So  in  Bakerman  v.  Radeniw,*  Mr. 
Erskine  (arguendo)  states  a  case  before  Lord 
Mana&eld,  where  an  action  was  brought  in  the 
name  of  a  nominal  plaintiff  by  persons  benefi- 

Q  Offly  V.  Warde,  1  Lev.  235.  S.  C.  2  Keb.  333. 
I  Bayfey  v.  Lloyd,  7  Mod.  Hep.  250. 
c  Cited  in  1  Term  Rep.  621,  622. 
d  7  EaH,  Rep.  159. 
e  7  Term  Rep.  662. 
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1825.  cially  interested,  fur  whom  he  was  a  trastee.  At 
^^^■^^  the  -trial,  the  defendant  produced  a  release  from 
r.  the  plaintiff,  which  Lord  Mansfield  held  to  be 
**"'■  conclusive ;  but  said  the  Court  of  Chancery, 
upon  application,  would  make  the  trustee  pay  the 
principal,  the  debt,  if  well  founded,  and  the  coste 
of  suit.  And  Lawrence,  J.  citee  a  case  from 
Salkeld,'  where  Lord  Holt  said,  that  if  the  ptailK 
tiff  in  ejectment,  who  is  considered  only  ad'V 
trustee  for  the  lessor,  released  the  action,  Ud 
might  be  committed  for  a  contempt  of  the  Court : 
"  but  he  did  not  say  the  release  would  not  do^' 
feat  the  action."  So,  in  Paine  v.  Rogers*  wher^ 
the  tenant,  a  nominal  plaintiff,  having  given 'W 
reil«ttb6  tti  Aieiddiiitiff;<a«>tt^Mtti;  bri  apjiUbMiMh^ 
of  thfrlaadlordi  oi'den»dli  tttlMl  gMM  ttpi't^MJfe^ 
bieehowif'iuied  it  woold^^fiitititlid  atftiW.' '"Mt 
in  i^  T.  £<^i^  th«  obligor  df  it  bdftd/Utoi^tfij0 
tioe  of  its  being  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by 
the  assignee,  in  the  name  of  the  obligee.  '  The 
Court,  on  motion,  set  the  plea  aside.  Eyre,  C.  J. 
saying,  "  the  only  question  is,  whether  the  aa-' 
signee  must  not  seek  relief  in  a  Court  of  equity." 
Clearly  showing,  as  the  whole  case  does,  that  the 
plea  could  not  be  replied  to  at  law. 

But  why  should  the  custom-house  officers  be 
entitled  to  maintain  this  action  in  the  name  of 
the  United  States,  notwithstanding  their  release, 
and  having  no  possible  interest  in  the  result  ? 

a  jtnoiv,  StOk.  260.  ft  DoHgl.  407- 
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Why  should  they  have  the  benefit  of  not  being  1825. 
liable  to  costs  for  a  false  action  ?  They  are  not  u^JJ^Jj^gJJJ^ 
assignees  of  the  United  States,  if  that  would  pro-  ^.^ 
tect  them.  There  can  be  no  assignment  of  a  test. 
The  injury  by  the  Marshal's  return  is  directly  to 
themselves,  and  the  United  States  have  barred 
themselves  from  regarding  it  as  an  injury  to  them 
by  the  remission.  The  right  to  sue  in  the  name 
of  another  only  existed  where  the  action  would 
not  lie  in  the  name  of  the  party  actually  interest- 
ed. But,  in  every  case  where  the  unlawful  act 
of  one  person  does  an  injury  to  another,  an  ac- 
tion on  the  case  lies  for  the  injury.  Can  the  Uni- 
ted States,  who  are  not  injured,  sustain  this  ac- 
tion ?  If  they  could,  is  such  a  right  of  action 
assignable  ?  Here,  however,  is  no  actual  assign- 
ment ;  and  it  can  only  be  considered  as  analogous 
to  the  assignment  of  a  chose  in  action.  But 
how  can  the  real  plaintiffs  entitle  themselves  to 
the  damages  recovered  in  the  name  of  the  United 
States,  without  such  assignment  ?  The  law  only 
gives  them  half  the  forfeiture  or  proceeds.  How, 
then,  can  they, .  notwithstanding  the  release  or  re- 
mission by  the  United  States,  recover,  in  their 
name,  damages  which  they  are  not  legally  entitled 
to  participate  in?  and  do  so  for  their  own 
benefit,  when,  if  they  have  sustained  damages, 
they  may  sue  in  their  own  name  ? 

.  And  this  brings  us  to  consider  some  of  the  spe- 
cial causes  of  demurrer.  The  replication  is  a 
departure  from  the  declaration,  not  only  by  not 
bringing  forward  matter  pursuant  to  it,  and  forti- 
fjring  it,  but  by  bringing  forward  matter  showing 
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no  rigkt  of  actitMi  ill  the  plaintifft,  aad  AcfyritUg^ 
2^ that  if  h  eiists. anf  where,  kemtM  in  third  peiw 
v^  flonB ;  and  that  this  fludttw  wae  knoini,  and  ini^ 
W  made  avdlaUe,  befoFe  action  brought.  JD^ 
partmre  is  defined  to  be,  *^  when  the  aeeond  jiik 
cnntaineth  matter  not  pursuant  to  U»  fontter, 
and  which  fiirtifieth  not  die  same,  and^therelbn, 
itiscalledibceasM,  because  he  departeth  flrom 
his  former  plea."*  Thus,  where  the  defendant 
pksads  In  bar  St « lease  i  for  fiftj  jsars  nmde  byn 
corperatidn;  pbuntiff  replies,  that  it  was  made 
while  aibrmer  lease  was  in  enstene^  end  shows 
the  etsCute  31  JETm^THL,  apd  that  di0  lease  for 
fiftyjieam  was  vcM;  not  settings  fostii  thepinvise 
making  muth  leases  good  for  twettf-one  years* 
Defondsnt,  in  his  rejoinder,  plehds  the  proviso 
of  the  statute  21  Hm.  YIIf.,whieh  makes  sueh 
leases  good  for  twenty-one  yeaM.  H^d^  that 
this  pleading  of  the  proviso  was  a  departure,  be^ 
cause  it  neither  goes  with,  nor  enforces  the  bar 
before.^  So,  in  a  pracipe  quod  reddat,  the  tenant 
pleads,  that  the  land  was  devised  to  him,  cmd  the 
plaintiff  replies,  that  the  devisor  was  an  infant ; 
to  this  the  defendant  says,  that,  by  the  custom, 
infants  may  devise ;  and,  per  Curiam,  this  is  a 
departure,  for  he  ought  to  have  pleaded  the  spe*- 
cial  matter  first/  So,  in  Doctr.  Plac.  124.  per 
Keble,  notaj  where  general  matter  is  pleaded, 
and  where  the  special  matter  might  have  been 

a  C&.  Litt.  304.  a.    Docir.  Plec.  tk.  Departure,  (119.) 
6.  FuImaretoD  ▼.  Stuard,  Dyer,  102. 6.  103.  tf. 
c  Doctr.  Pluc.  123.     37  H.  VL  5. 
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pleaded  at  the  commencement^  the  party,  after-     1825. 
wards,  shall  not  maintain  the  general  matter  with  u^U^^gJJl^j 
the  special  matters.     And  if  the  defendant  justi-        ▼. 
fies  by  distress  for  rent,  and  the  plaintiff  replies, 
that  he  used  and  sold  them,  to  which  the  defend- 
ant rejoins,  that  he  sold  the  distress  pursuant  to 
the  statute  2  fF.  4*  -^-i  it  will  be  a  departure  ; 
for  it  should  have  been  alleged  so  at  first."    De- 
fendant, in  a  plea,  justified  taking  cattle  damage 
feasant ^  and  afterwards  rejoined,  that  they  were 
taken  surcharging  the  common ;  held  to  be  a  de- 
parture ;  and  one  of  the  reasons  was,  that  the 
surcharge  might  have  been  pleaded  first,  because 
the  defendant  then  knew  the  plaintiff^s  right.*  So, 
when  a  man,  in  his  former  plea,  pleadeth  an  es- 
tate made  by  the  common  law,  in  the  second  plea, 
regularly,  he  shall  not  make  it  good  by  an  act  of 
parliament.     So,  when,  in  his  former  plea,  he 
entitleth  himself,  generally,  by  the  common  law, 
in  his  second  plea  he  shall  not  enable  himself 
by  a  custom,  but  should  have  pleaded  it  at  first.'' 
*    As  to  the  third  cause  of  demurrer,  the  statute 
only  enables  the  issuing  of  a  writ  of  execution  ta 
another  District,  upon  judgments  '^  obtained  for 
the   use  of  the  United  States."     The   present 
judgment  was  obtained  in  their  name,  but  for  the 
use  of  other  parties.     It  is  contended,  that  if  the 
judgment  was  for  the  use  of  the  United  States^ 
the  execution  need  not  be  so.     But  the  privilege 

a  Com.  Dig.  Pleader ^  (s.  8.) 
h  Ellis  V.  Rowles,  Wilkesy  638. 
c  Co.  LitL  S04.  a. 
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18S5.    obriously  attaohea  to  the  execution,  and  not  to 

^j^^]j^|^the  jud^^nt.    It  was  for  the  benefit  of  the  go- 

T.       veniment.  and  was  not  intended  to  be  commuid- 

oaUe  to  dtiasena  in  caaea  where  the  United  States 

have  no  interest.    All  the  rules  Tor  construing 

statutes  will  bear  out  this  interpretation/ 

Mr.  WAiter,  for  the  plaintiffs,  in  reply,  insist- 
ed^ that  the  authority  to  sue  in  the  name  of  the 
United  States  could  not  be  disputed  by  the  de- 
fendant in  this  Court.  The  goremment  was 
here  represented  by  the  Attorney  General,  and 
if  he  did  not  interfere  with  the  suit,  it  might  well 
be  maintained.  It  was  novel  doctrine,  that  a|i 
appearance  by  a  wrong  attorney  was  a  ground  of 
demurrer.  If  it  had  been  intended  to  take  ad- 
vantage of  that  objection,  a  summary  application 
should  have  been  made  to  the  Court  below,  by 
whom  the  attorney  on  the  record  had  been  ap- 
pointed to  prosecute  this  suit,  the  District  Attor- 
ney having  refused  to  prosecute  it.  The  discre- 
tionary power  exercised  by  the  Court  below  in 
this  instance,  was  essential  to  the  administration 
of  justice,  whenever  the  District  Attorney  refuses 
to  act,  or  is  interested,  or  in  case  of  his  death. 
But,  even  if  this  Court  should  be  of  opinion, 
that  the  order  made  in  the  present  case  was  irre- 
gular, it  would  not,  on  that  account,  give  judg- 
ment against  the  sufficiency  of  the  plaintiff's  re- 
plication as  pleaded.  It  would  merely  direct  the 
pleadings  to  be  amended  by  inserting  the  name 

a  Bac.  AhrA\X.  Statutej{S.)  5.    Plowd.  18. 
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of  the  District  Attorney  in  the  place  of  the  pre-  1825. 
sent  attorney  on  the  record.  The  plaintiff's  de- ^J^J[^|^J^^ 
claration  is  admitted  to  be  good,  and  it  is  unne-  ▼• , 
cessary  to  consider  the  replication,  since  the  plea 
contains  the  first  fanlt  (if  any)  in  the  pleadings. 
It  cannot  be  pretended  that  it  is  a  good  plea,  be- 
cause the  plaintiff  has  declared  by  a  wrong  attor- 
ney. If  this  judgment  be  affirmed,  it  is  a  per- 
petual bar  as  against  the  United  States,  and  all 
others  interested.  While  the  cause  is  allowed 
to  stand  on  the  calendar,  the  rights  of  the  par- 
ties, as  stated  in  the  pleadings,  must  alone  be 
regarded.  But  the  officers  of  the  customs  have 
a  right  to  use  the  name  of  the  United  States. 
The  cases  cited  in  the  opening  sufficiently  show 
it.  Wherever  the  subject  has  an  interest  in  a 
prosecution  in  which  the  king's  name  is  necessa- 
ry as  a  formal  party,  the  subject  has  a  legal  right 
to  use  it.  All  cases  of  information,  not  ex  officio, 
are  of  this  sort,  such  as  those  by  the  Master  of 
the  Crown  Office,  in  quo  warranto,  of  intrusion 
to  office,  ^c.  The  prerogative  of  the  supreme 
magistrate  is  held,  not  for  purposes  of  ostenta- 
tion, but  for  the  substantial  benefit  of  society, 
and  its  aid  may  be  invoked  as  often  as  necessity 
requires  it. 

The  plea  is  bad,  because  the  Marshal,  who  is 
a  mere  ministerial  officer,  was  not  a  competent 
judge  of  the  validity  or  effect  of  the  remission. 
He  is  the  officer  of  the  Court,  and  not  of  the 
treasury.  He  is  to  collect  the  money,  and  bring 
it  into  Court.  When  it  is  received  in  the  regis- 
try, distribution  is  to  be  made  of  it  according  to 
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1885.    law ;  or  if  the  forfeiture  has  been  remitted,  the 

^;^[^|J[2^eondition8  of  the  remiMdon  are  to  be  complied 

T.       with  under  the  directions  of  the  Court.    If  the 

^*^''  Marshal  had  leiied  the  money  upon  the  exeou- 
tion,  and  no  remission  had  been  obtained,  he 
could  only  be  compelled  to  pay  it  oyer  by  a  mo- 
tion to  compel  him  to  return  the  process.  If  the 
remission  had  been  unconditional,  and  could  de- 
yest  the  share  of  the  custom-house  officers,  he 
had  nothing  to  do  with  carrying  it  into  effect.  It 
is  by  the  Court  only  that  the  rights  of  the  parties 
are  to  be  ascertained,  and  their  respectiye  claims 
to  be  satisfied.. 

The  plea  is  also  bad,  because  it  does  not 
set  forth,  with  proper  ayerments,  the  facts  and 
circumstances  stated  in  the  petition  to  the  Secre- 
tary of  the  Treasury,  upon  which  the  remission 
of  the  forfeiture  was  granted.  It  is  an  inflexible 
rule  of  pleading,  that  whenever  a  justification  is 
set  up  under  a  special  or  limited  authority,  every 
thing  should  be  set  forth  to  show  the  case  to  be 
within  the  protection  of  the  authority  relied  on. 
The  statement  of  facts  on  which  the  remission 
was  grounded,  is  essential  to  be  known,  in  order 
to  see  whether  the  Secretary  of  the  Treasury, 
who  also  acts  merely  as  a  ministerial  officer,  has 
pursued  his  authority.  It  has,  indeed,  been  ar- 
gued, that  the  Secretary  acts  judicially  in  those 
cases,  and  that  his  decision  is  an  adjudication 
binding  on  all  the  world,  and  especially  on  the 
officers  of  the  customs,  who  are  both  parties  and 
privies.  But,  how  can  that  be  a  judicial  power, 
which  is  merely  of  executive  discretion  ?    The 
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Secretary  may  remit  under  the  statute,  whenever     1825. 
it  is  proved  to  his  satisfaction  that  the  offence i^^JlJ^g^Ues 
was  committed  "  without  wilful  negligence,  or        v. 
an  intention  of  fraud ;"  but  he  is  not  bay/nd  to 
remit  even  in  case  of  innocence  ever  so  clearly 
proved.     All  judicial  power,  under  the  constitu- 
tion, is  vested  in  one  Supreme  Court,  and  such 
inferior  tribunals   as  Congress   shall  establish. 
How,  then,  can  any  portion  of  that  power  be  vest- 
ed in  the  treasury  department,  or  in  any  other 
executive  department  ? 

The  plea  is  bad,  because  it  alleges  the  remis- 
sion after  a  final  sentence  of  condemnation,  and 
a  summary  judgment  upon  the  appraisement 
bond.  The  Remission  Act  of  Congress  was 
evidently  copied  from  the  British  statute  of  the 
27th  Geo.  III.  c.  27. ;  and  under  that  statute  the 
Commissioners  of  the  Customs  have  never  exer- 
cised the  power  of  remitting  a  forfeiture  after 
judgment.'  This  defect  of  authority  having  been 
found,  in  some  respects,  inconvenient,  the  power 
of  remitting  after  judgment  was  expressly  given 
(not  to  the  Commissioners  of  the  Customs,  but 
to  a  higher  authority,)  the  Lords  of  the  Treasury, 
by  the  54th  of  Geo.  III.  c.  171.  When  it  is  said, 
that  the  rights  of  the  custom-house  officers  are 
vested  from  the  time  of  the  judgment  or  sentence, 
it  is  not  meant  that  they  are  vested  independent 
of  the  act  of  Congress,  but  under  the  act,  and 
according  to  the  act.  If  the  law  authorizes  a  re- 
mission after  judgment,  it  is  idle  to  speak  of 

a  Chitty*s  Crim.  Law,  798. 
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18S5.    right!  being  vetted  fagr  die  jodgiiieiit.    The  queiH 


UiMi8tBi»^^  iflf  what  does  the  ait  mean  f  And  it  ia  con- 
T.  tended,  that  it  limita  the  power  to  caaea  before . 
condemnation.  Every  dauae  and  phraae  of  the 
act  ia'Bpplicable,  and  alone  applicable,  to  auch 
caaea.  Theperaona  entitled  to  the  benefit  of 
the  act,  are  those  who  '*  $katt  ha/ee  inamred  any 
fine,  forfeiture,  or  disability,  or  ahall  have  been 
interested  in  any  vessel^  goods,  wares,  or  mer- 
chandiae,  u>kich  $haUha/ee  beem  subject  to  ainy 
seizure,/oi/eiiicre,  or  disability,''  &c.  Thia  can- 
not refer  to  thinga  already  forfeited.  Got>da  for- 
feited and  condemned,  are  not  subject  to  forfeit- 
ure ;  they  are  actually  forfeited.  80,  the  worda, 
^^  inewrred  any  forfekwreJ^^  No  man  incurs  a 
forfeiture  by  a  judgment  against  him.  It  is  the 
o£fence  by  which  the  forfeiture  is  incurred.  So, 
also,  the  summary  inquiry  which  is  to  be  made 
by  the  District  Judge,  into  the  facts  and  circum- 
stances of  the  case,  shows,  that  the  law  supposes 
that  no  trial  bad  yet  been  had .  It  would  be  an  absurd 
provision,  upon  any  other  supposition.  The  act 
authorizes  the  Secretary  to  direct  the  prosecu- 
tion, if  any  shall  have  been  instituted,  for  the  re- 
covery of  the  forfeiture,  to  cease,  and  be  discon- 
tinued. It  supposes  a  prosecution  either  pend- 
ing, or  not  yet  brought.  The  prosecution  cannot 
be  said  to  be  pending,  in  a  general  sense,  after 
judgment.  There  is  not  a  single  expression  in 
the  act  applicable  to  a  judgment.  But  here  are 
two  successive  judgments,  one  against  the  goods, 
and  the  other  against  the  claimants,  upon  the  ap- 
praisement bond.    How  can  the  remission  dis- 
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charge  this  second  judgment  ?   Why  was  not  the     1825. 
remission  shown  when  the  application  was  made  u^JJ^^j^^J^ 
for  that  judgment,  so  as  to  prevent  its  being  en-        v. 
tered  ?    There  is  nothing  in  the  act  to  authorize       ^^^ 
the  remission  of  a  judgment.     The  subjects  to 
be   remitted   are,  "  fines,  penalties,  forfeitures, 
and  disabilities."     Besides,  the  phraseology  ap- 
plicable to  judgments  would  be,  released^  or  va- 
cated ;  not  remitted  or  mitigated.    There  must  be 
some  limit  in  point  of  time,  and  in  the  order  of 
the  proceedings,  to  the  exercise  of  this  power  of 
remission.     If  the  rights  of  all  parties  are  not 
fixed  and  ascertained  by  the  judgment,  it  will  be 
difiiicult  to  discover  when  they  are  consummated. 
The  receipt  of  the  money  by  the  officers  may 
change  the  possession,  but  it  cannot  alter  the 
right.     That  idea  is  expressly  rejected  by  the 
Court  in  Jones  v.  Shore.'' 

The  argument  on  the  other  side,  that  there 
must  be  a  power  of  releasing  somewhere,  and 
since  the  Custom  House  officers  cannot  do  it,  the 
power  must  reside  in  the  United  States,  and  may, 
therefore,  be  exercised  by  the  Secretary  of  the 
Treasury,  is  founded  upon  an  entire  misappre- 
hension of  the  distinct  powers  of  the  different 
branches  of  the  government.  There  is  no  au- 
thority given  by  law  to  any  department  or  officer 
of  the  executive  government  to  release  a  debt 
due  by  judgment.  The  Secretary  of  the  Trea- 
sury may  remit  a  forfeiture  or  penalty  before 
judgment,  or  may  discharge  the  debtor  as  to  his 

a  I  Wheat.  Rep.  470. 
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1825.     person,  but  nothing  short  of  the  legislative  power 
j^^^-^^^of  Congress,  specially  exercised,  can  discharge 
the  debt.    The  usual  course  of  the  Treasury  has 


been,  to  refuse  to  remit  after  judgment,  and  to 


J 


refer  to  the  President  for  the  exercise  of  the  par- 
doning power.  It  may  well  be  doubted,  whether 
that  power  extends,  under  the  constitution,  to 
cases  arising  under  the  revenue  laws.  But  the 
practice  shows  the  sense  entertained  by  the 
Treasury  of  the  limitation  to  its  authority.  Whe- 
ther the  President's  pardoning  power  extends  to 
sucb  Qaaea  or  not,  there  ia  a  close  analogy,  he- 
tire^  apardcm  and  a  remiuion ;  and  there  is  no 
molteTeAMn  why  one  should  aflfoet  prirate  rights 
and  interMte  antiulty  seated  more  than  the  oibiot. 
Both  eappoae  legal  ginlt,;and  aome  ctmaidera- 
tirai  which  makes  it  conaiateDt  with  the  pub)i«. 
good  that  it  should  be  forgiven.  A  pardon,  aa 
well  as -a  remission)  often  supposes  moral  in- 
nocence. 

As  to  the  execution  running  out  of  the  District 
of  Maine}  not  only  was  the  judgment  "  for  the 
use  of  the  United  States,"  but  the  execution  was 
for  their  use.  If  the  forfeiture  could  not  be  re- 
mitted after  judgment,  the  whole  debt  is  still 
due,  and  the  United  States  have  a  direct  interest 
in  a  moiety  of  it.  If  the  forfeiture  might  be  re- 
mitted, 80  far  as  the  share  of  the  United  States  is 
concerned,  they  have  still  an  interest  in  enfor- 
cing the  dematad,  since  it  is  intended  to  secure 
to  their  officers  a  part  of  their  legal  compensa- 
tion. But  this  question  cannot  arise  upon  the  ■ 
pleadiogB.    The  defendant  admits  that  he  has 
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executed  the  process,  so  far  as  the  remission  did     1825. 
not  prohibit  it,  and  he  is  therefore  estopped  by  ijjjjj^jgjjj^j 
his  plea  from  insisting  that  it  is  a  void  process.  ▼• 

Morris. 

Mr.  Justice  Thompson  delivered  the  opinion  March  nth 
of  the   Court,  and  .  after  stating  the  case,  pro- 
ceeded as  follows : 

The  judgment  of  this  Court  being  placed  upon  ^uere,  wii^ 
the  validity  of  the  plea,  and  the  merits  of  the  cJtlon  *  u^n 
defence  therein  set  up,  it  is  unnecessary  parti-  obiaiied*'!uhJ 
cularly  to  notice  any  other  questions  that  have  ^^^'JJ^j^j^^®"'* 
been. discussed  at  the  bar.     To  guard,  however, *^'*"'l.'""  *"*** 

o  ^  '  aod  be  cxecu- 

against  an  inference,  not  intended  by  the  Court  !f «*  ,  ^n   JS^ 

1  1      .         1       1  1  .  .1.  Southern   On- 

to be  admitted,  that  the  execution,  in  this  case,trict  or  New^ 

was  properly  issued  from  the.  District  Court  of 
Maine  to  the  Marshal  of  New- York,  it  is  proper 
to  observe,  that  this  must  depend  on  the  con- 
struction to  be  given  to  the  act  of  Congress  of 
the  3d  of  March,  1797,  entitled,  "  an  act  to  pro- 
vide more  effectually  for  the  settlement  of  ac- 
counts between  the  United  States  and  the  re- 
ceivers of  public  money."  Independent  of  this 
act,  it  has  not,  and  certainly  cannot  be  pretend- 
ed, that  an  execution  from  the  District  Court  of 
Maine  could  run  into  any  other  State.  The  sixth 
section  of  that  act  declares,  '^  that  all  writs  of  ex- 
ecution upon  any  judgments  obtained  for  the  ttse 
of  the  United  States,  in  any  of  the  Courts  of  the 
United  States,  in  one  State,  may  run  and  be  ex- 
ecuted in  any  other  State,  but  shall  be  issued 
from,  and  made  returnable  to,  the  Court  where 
the  judgment  was  obtained.  The  pleadings  in 
this  case  show  cqnclusively,  that  although  the 
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jadgmcnt  is  nominally  in  fuvour  of  the  United 
^  States,  yet  it  is  substantiaUy  and  beneficially  for 
the  use  of  the  custom-house  officers  of  Portlaad  ; 
and  that  the  execution  waa  issued  solely  and 
exclusively  for  their  benefit,  and  not  for  the  use 
of  the  United  States.  If  it  was  necessary  to  de- 
cide this  point,  it  might  be  difficult  to  niaintaiii, 
that  this  case  came  within  the  true  intent  and 
meaning  of  the  act;  but  as  the  decision  of  (he 
cause  is  put  upon  a  point  more  extensive  in  its 
practical  application,  this  is  passed  by  without 
the  expression  of  any  opinion  upon  it.  Nor  is  it 
deemed  necessary  to  notice  any  objections  taken 
to  the  replication.  The  argument  has  been  con- 
fined principally  to  the  plea,  as  being  the  first 
error  on  the  record. 

The  plaintiff  having  replied,  without  taking 
any  exceptions  to  the  plea,  he  cannot  now  avail 
himself  of  any  defect,  that  would  not  have  been 
fatal  on  a  general  demurrer. 

The  objections  to  the  plea  may  be  conaiderM 
under  the  foItoiV'Ing  heads  : 

1.  Iliat  it  does  not  eet  forth)  with  proper  aver- 
ments, the  facts  and  eircumstances  stated  in  rhe 
petition  to  the  Secretary  of  the  Treasury,  end 
upon  which  the  remission  of  the  foH«itiire  wM 
granted. 

"    2.  That  the  Secretary  of  the  Treasury  had  no 
fower  to  remit  after  condemnation. 

Xh-e  first  objection  supposes  the  case  to  fall 
wHthin  the  rule,  tftat  where  a  justification  is  set 
up  ttuder  fi.  special  or  limited  authority,  every 
thing  AhOtild  h^  set  out  to  show  the  case  to  be 
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withio  the  jurisdiction  of  the  authority  whose     1825« 
protection  is  claimed  and  relied  upon.  UnheaSutei 

It  may  be  observed^  preliminarily^  that  this  ?. 
objection,  coming  so  late,  and  at  this  stage  of  the  ^•"**' 
cause,  is  not  entitled  to  much  indulgence.  If 
well  founded,  and  it  had  been  made  at  an  earlier 
day,  the  plea  could  have  been  amended,  and 
much  expense  and  litigation  prevented.  Every 
reasonable  intendment,  therefore,  in  favour  of  the 
plea,  ought  now  to  be  made. 

It  by  no  means  follows,  that  in  order  to  sus^- 
tain  this  plea,  it  is  necessary  to  show  that  it 
would  have  been  held  good  on  general  demurrer. 
For  it  is  a  rule,  founded  in  good  sense,  and  sup- 
ported by  the  settled  doctrines  of  pleading,  that 
many  defects  are  waived  and  cured,  by  pleading 
over,  that  might  have  been  fatal  on  demurrer.         The  remir- 

But  It  is  far  from  being  admitted  that  this  plea  ly  Mt  forth  »n 
would  not  have  stood  the  test  of  a  general  de-jurtiflraiion  * 
murrer.  The  defendant  was  a  ministerial  officer,  ib!!i].^  ^ 
and  placed  in  a  situation,  in  which  he  was  obli- 
ged to  judge  and  determine,  whether  to  obey 
the  command  of  the  execution,  or  that  of  the 
warrant  of  remission  from  the  Secretary  of  the 
Treasury.  The  latter  is  set  out  in  hoc  verba  in 
the  plea,  and  upon  its  face  refers  to  the  law  un- 
der which  it  was  issued,  which  was  a  public  act ; 
and  in  which  warrant  the  Secretary  of  the  Trea- 
sury sets  forth,  that  a  statement  of  facts,  with^^be 
petition  of  Andrew  Ogden,  touching  th^  ^- 
feiture,  had  been  transmitted  to  hisB  by  the  Dts^ 
trict  Judge  of  the  District  of  Maine,  pursuant  to 
the  statute  of  the  United  States,  entitled,  ^'  an 
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inS.    act  to  provide  for  mitigating  or  resiitting  the  fitr* 

^^J^'l^^leitures,  penalties,  and  diaaUlitiei^  accmingih 

^^     certain  cases  therein  mentioned/'  as  by  the  said 

^^    staieiment  of  ftcts,  and  petition*  remaining 'in 

tlie  Treasury  Department  of  the  United  StatM 

may  felly  appear ;  and  that  he  having  maturely 

considered  said  statement  of  fisusts,  it  appeared 

to  his  satisfection,  that  the  said  forfeitures  were 

ineutved,  without  wUfid  negUgmeeor  Miy  itOm^ 

Uom  qfframdf  and  thereupon  remitted  all  the  right, 

claim  and  demand  of  the  Unit^  States,  and  qfatt 

oIlkmioAoiiiiCMMr,  upon  certain  conditto 

qiecified.    This   warrant,   therefore,  upon  i  its 

feice,  contained  efery  thing  required  by  the  law, 

and  which  was  necessary  to  bring  the  case  within 

the  cognisance  of  the  Secretary  of  the  Treasury; 

and  to  require  any  thing  more  from  a  mihisterkl 

;'  officer  for  his  justification,  would  be  imposing 

upon  him  great  hardship. 

This  plea,  by  setting  out  the  warrant  at  large, 
adopts  and  asserts  all  the  facts  therein  set  forth, 
and  must  be  taken  as  alleging,  that  a  statement 
of  facts  had  been  made  by  the  proper  officer, 
and  transmitted  to  the  Secretary  of  the  Treasury, 
and  is,  therefore,  an  averment  of  that  fact.  It 
is  not,  to  be  sure,  a  formal,  but  is  a  substantial, 
averment ;  which  is  nothing  more  than  a  positive 
statement  of  facts,  in  opposition  to  argument  or 
inference. 

It  would  be  altogether  useless,  and  mere  sur-> 
plusage,  to  set  forth  such  statement  of  facts  in 
the  plea ;  they  would  not  be  traversable.  It  is 
not  competent  for  any  other  tribunal,  collaterally, 
to  call  in  question  the  competency  of  the  evi- 
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dence,  or  its  sufficiency ,  to  procure  the  remission.  1825. 
The  Secretary  of  the  Treasury  is,  by  the  law,  y^^^^^^ 
made  the  exclusive  judge  of  these  facts,  and  there  t. 
is  no  appeal  from  his  decision.  The  law  de^ 
claresy  that  on  receiving  such  statement,  he  shall 
have  power  to  mitigate,  or  remit,  such  fine,  for- 
feiture, or  penalty,  or  remove  such  disability,  or 
any  part  thereof,  if,  in  his  opinion^  the  same  shall 
have  been  incurred  without  wilful  negligencej  or 
any  intention  of  fravdj  in  the  person  or  persons 
incurring  the  same.  The  facts  are  submitted  to 
the  Secretary,  for  the  sole  purpose  of  enabling 
him  to  form  an  opinion,  whether  there  was  wilful 
negligence,  or  intentional  fraud,  in  the  transac- 
tion; and  the  correctness  of  his  conclusion 
therefrom  no  one  can  question.  It  is  a  subject 
submitted  to  his  sound  discretion.  It  would  be  a 
singular  issue  to  present  to  a  jury  for  trial,  whe- 
ther the  facts  contained  in  such  statement  were 
sufficient  or  not  to  satisfy  the  Secretary  of  the  ^ 
Treasury,  that  there  was  no  wilful  negligence,  or 
intentional  fraud.  If  the  plea,  by  setting  out  the 
warrant  at  large,  contains,  as  I  have  endeavoured 
to  show,  an  averment,  that  a  statement  of  facts 
had  been  transmitted  to  the  Secretary  by  the 
proper  officer,  as  required  by  the  law,  it  was  all 
that  was  necessary.  This  gave  the  Secretary 
cognisance  of  the  case,  and  which  was  sufficient 
to  give  him  jurisdiction.  But  what  effisct  that 
statement  of  facts  would,  or  ought  to  have,  upon 
his  opinion^  whether  the  forfeiture  was  incurred 
without  wilful  negligence,  or  any  intention  of 
fraud,  is  a  matter  that  could  not  be  inquired  into. 
But,  should  any  doubt  remain  on  this  point,  it 
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1835.     is  removed  by  the  ndmisHiuiis  in  the  replication ; 

J^J^^C"^'  wtiicli  begins  by  saying,  that  altbongh  true  it  is 

V.        tLat  tJie  said  WiUiam  H.  Cruwlbrd,  us  such  So- 

^^•^     cretary  of  the    Treasury  of  tlie    United  Stales, 

did  uinko  and  issue  the  said  warrants  of  remis- 

Kion,  as  iu  the  said  plea  of  the  said  defendant  is 

alleged,  yet,  &-c.  proceeding  to  set  out  facts  and 

Icircuin8t«iice«,  to  show  that  the  legal  effect  and 
operation  of  such  remission  cannot  take  away 
the  moiety  of  the  custom-house  officers,  but  af- 
firming  its  vnUdity  qb  to  the  moiety  of  the  Uni- 
ted Slates,  and  thereby  admitting  the  authority 
and  jurisdiction  of  the  Seerelary  of  the  Trea- 
sury, and  placing  the  avoidance  of  tlic  operatioii 
of  the  remission  on  the  rights  of  the  custom- 
house officers,  on  a  tolally  distinct  ground.  The 
only  purpose  for  «'hicb  the  statement  of  facts 
upon  which  the  Secretary  acted,  could  be  required 
10  be  set  out  in  the  plea,  would  be  to  show  his 
jurisdiction  ;  aod  if  the  replication  admits  this,  it 
must  certainly  work  a  cure,  or  waiver  of  the  de-* 

ijf^w*^ by th« Plead.  547.)  and  for  which  he  cites  adjudgsd 
drfeciin  pirs  cases  which  support  him,  that,  aa  a  defectir* 

by  ihe  icplica-  ,,.  i-ii  >•■ 

lioD.  dedaration  may  be  aided  at  coounon  law  by  the 

plea,  BO  a  defective  plea  may  be  aided,  in  soioe 
cases,  by  the  replication.  As  if,  va  debt  on  boud, 
to  makfi  an  estate  to  A.,  the  defendant  pleftd»r 
that  he  enfeoffed  another  to  the  use  of  A.,  (which 
is  not  sufficient,  without  showing  that  A.  was*  • 
party,  or  had  the  deed,)  yec^  if  the  plaintiff  r^y 
that  he  did  not  enfeoff,  this  aids  the  bar.  So,  if 
the  defmdant  plead  aii  award  without  s^oient 
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certainty,  and  the  plaintifT  makes  a  replication     J825, 
which  imports  the  award  to  have  been  made,  it  v^f%r^ 
aids  the  uncertainty  of  the  bar.     And  this  rule  is        v. 
not  confined  to  matters  of  form  merely,  but  ex-     Moms, 
tends  to  matters  of  substance.     Thus,  in  an  ac- 
tion of  trespass  for  taking  goods,  not  stating 
them  to  be  the  property  of  the  plaintiff;  this 
defect  will  be  aided,  if  the  defendant,  by  his  plea, 
admits  the  plaintiff's  property.     So,  where  seve- 
ral acts  are  to  be  performed  by  the  plaintiff,  as  a 
condition  precedent,  and  he  does  not  aver  per- 
formance of  all,  if  it  appear  by  the  plea,  that  the 
act  omitted  to  be  stated  was,  in  fact,  performed, 
the    defect  is   cured.     (6  JBftnny,   24.     Chittyj 
402.)     We  may,  then,  conclude,  that  the  plea  is 
not,  in  the  present  stage  of  the   cause,  to  be 
deemed  defective  on  accoupt  of  the  first  excep- 
tion taken  to  it. 

And  the  remaining,  and  more  important  inquiry    The  $«?«»- 
IS,  whether  the  Secretary  of  the  Treasury  had  Treawiy  bus 
authority  to  remit   the  share  of  the  forfeiture  ribrfeituIeTi 
claimed  by  the  custom-house  officers.     And  this  rJle  or^afw-r 
must  depend  on  the  construction  to  be  given  to  uniu^'Tbe"*^"- 
the  act  under  which  the  power  was  exercised.  "'[/JJJJ"" J 
The  authority  of  the  Secretary  to  remit,  at  any  *J®  ^t^HbuI 
time  before  condemnation  of  the  property  seized, '»°"' 
is  not  denieel  on*  the  part  of  the  plaintiff;  and  it 
cannot  be  maintained,  that  Congress  has  not  the 
power  to  vest  in  this  officer  authority  to  remit 
after  condemnation ;  and  the  only  inquiry  would 
seem  to  be,  whether  this  has  been  done  by  the 
act  referred  to.     (2  L.  XJ.  S.  585.)     The  pre- 
sent case  ought  not,  perhaps,  to  be  considered 
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1825.  altogether  as  a  remission  after  coDdemnation* 
ijjjj^^j'^^^  For,  it  appears,  by  the  warrant  of  remission,  that 
T.  the  statement  of  facts,  by  the  District  Judge, 
upon  which  the  remission  is  founded,  bears  date 
on  the  13th  of  June,  1814,  and  the  condemnation 
did  not  take  place  until  May,  1817  ;  and  although 
the  remission  was  not  actually  granted  until  Jan- 
uary, 1819,  yet,  as  the  facts  on  which  it  was 
founded  were  judicially  ascertained  three  years 
before  the  condemnation,  there  would  be  some 
plausibility  in  maintaining  that  the  remission 
should  relate  back  to  the  time  when  the  applica- 
tion was  made  to  the  Secretary.  But,  we  think, 
a  broader  ground  maybe  taken,  and  that  the  au- 
thority  to  remit  is  limited  only  by  the  payment  of 
the  money  to  the  Collector  for  distribution. 

It  may  safely  be  affirmed,  that  the  question  now 
presented,  has  never  received  any  judicial  deci- 
sion in  this  Court.  Nor  has  any  case  been  cited 
at  the  bar,  or  recollected  by  the  Court  to  have 
been  decided  here,  containing  any  principle  at 
variance  with  the  construction  of  the  act  now 

adopted. 

In  the  case  of  Jones  v.  Shore*s  executors, 
(1  Wheat.  Rep.  462.)  no  such  question  was  in- 
volved. The  United  States  there  asserted  no 
claim.  Nor  had  the  Secretary  of  the  Treasury 
exercised  any  authority  under  the  act  in  question. 
The  money  was  in  Court  for  distribution,  and  the 
sole  question  before  this  Court  was,  whether  the 
then  Collector  and  Surveyor  were  the  actual  in- 
cumbents in  office,  or  the  representatives  of  the 
late  Collector  and  Surveyor,  in  right  of  their  tes- 
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tator,  and  intestate,  were  entitled  to  the  money,  1825. 
and  it  was  decided  in  favour  of  the  latter.  The  ^^Taq^ 
same  principle  governed  the  case  of  Van  Ness  ▼. 
V.  Bv£l,  (4  IVheat.  Rep.  75.)  But  these  cases  ^''™' 
decide  no  more,  than  that  the  right  of  the  cus- 
tom-house officers  to  forfeitures,  in  rem,  attaches 
on  seizure,  and  to  personal  penalties  on'  suits 
brought ;  and  in  each  case  this  right  is  ascertain- 
ed and  consummated  by  the  judgment,  as  between 
such  officers  and  the  party  who  has  incurred  the 
forfeiture  or  penalty.  But  they  decide  nothing 
with  respect  to  the  rights  or  the  control  of  the 
United  States,  over  such  penalties  and  forfeit- 
ures. The  rights  and  interests  of  these  officers 
must  necessarily  be  held  subordinate  to  the  au- 
thority of  the  United .  States  over  the  subject. 
And  that  such  is  the  light  in  which  they  are  view-^ 
ed,  is  evident  from  what  fell  from  the  Court  in 
the  case  of  Gelston  v.  Hoyt,  (3  Wheat.  Rep.  319.) 
It  is  there  said,  the  seizing  officer  is  the  agent  of 
the  government  from  the  moment  of  the  seizure 
up  to  the  termination  of  the  suit.  His  own  will 
is  bound  up  in  the  acts  of  the  government  in  re- 
ference to  the  suit.  By  the  very  act  of  seizure, 
he  agrees  to  become  a  party -to  the  suit  under  the 
government;  for,  in  no  other  manner,  .can  he 
show  an  authority  to  make  the  seizure,  or  to  en- 
force the  forfeiture.  If  the  government  refuse 
to  adopt  his  acts,  or  waive  the  forfeiture,  there  is 
an  end  to  his  claim ;  he  cannot  proceed  to  enforce 
that  which  the  government  repudiates. 

It  is  not  denied  but  that  the  custom-house  offi- 
cers have  an  inchoate  interest  upon  the  seizure, 
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1825.  and  it  is  admitted  that  this  may  be  defeated  by  • 
^l^fT^C**"  remissionat  any  time  before  condemnation.  But^ 
V.  if  this  is  not  the  limitation  put  upon  the  autho- 
rity to  remit,  by  the  act  giving  the  power,  it  ii 
difficult  to  discover  any  solid  ground  upon  wliich 
Buch  limitation  can  be  assumed.  If  the  interest 
of  the  custom-house  officers,  before  condemna- 
tion, is  conditional,  and  subject  to  the  power  of 
remission,  tlie  judgment  of  condemnation  can 
have  no  other  effect  than  to  fix  and  determine  that 
interest  as  against  the  claimant.  Those  officers, 
although  tliey  may  be  considered  parlies  in  inte- 
rest, are  not  parties  on  the  record ;  and  it  cannot 
with  propriety  be  said  they  have  a  vested  right, 
in  the  sense  in  which  the  taw  considers  such 
jiif^a^  l^beir  iotemM  atiU«aUniuea  conditiaail; 
•■iltbemndeifeBatiDii  only  aBoertaitn  utd  Avtmi* 
niimi  tbe  ^t  im  whiefc  the  r^ht  is  conaummatedt 
should  no  remission  take  place.  This  is  evi- 
dently the  scope  and  policy  of  the  laws  on  this 
Btttrject.  The  forfeiture  is  to  the  United  States, 
and  must  be  sued  for  in  the  name  of  the 
United  States.  (3  L.  U.  S.  221.  s.  89.)  It  is 
made  the  duty  of  the  Collector  to  prosecute,  and 
he  is  authorized  to  receive  the  money,  and  on  re- 
teipt  thereof,  is  required  to  distribute  the  same 
according  to  law.  ■  In  all  this,  however,  he  acts 
aa  the  agent  of  the  government,  and  subject  to 
the  authority  of  the  Secretary  of  the  Treasury, 
who  may  direct  the  proseeution  to  cease.  And 
the  act  creating  the  right  of  t)ie  custom-house 
ofiicers  to  a  portion  of  the  forfeiture,  does  not 
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vest  any  absolute  right  in  them  until  the  money    1825« 

is  received,  (s.  91.)  It  declares,  that  «J^  fi^®*>  u^^dSItw 
penalties,  and  forfeitures,  recovered  by  virtue  of  ▼•, 
this  act,  shall,  after  deducting  all  proper  costs 
and  charges,  be  paid,  one  moiety  into  the  trea- 
sury, and  the  other  moiety  divided  between  the 
Collector,  Naval  Officer,  and  Surveyor-  No  part 
of  the  act  warrants  the  conclusion,  that  the  right 
of  these  officers  becomes  absolute  by  the  cop- 
demnation.  But,  on  the  contrary,  the  plain  and 
obvious  interpretation  is,  that  the  right  does  not 
become  fixed  until  the  receipt  of  the  money  by 
the  Collector.  Unless,  therefore,  the  act  under 
which  the  remission  is  allowed  (2  L.  U.  S.  585.) 
limits  the  authority  of  the  Secretary  of  the  Trea-' 
sury  to  the  time  of  condemnation,  the  custom-' 
house  officers  have  no  right  to  question  the  re-« 
mission.  That  the  act  does  not,  in  terms,  so 
limit  the  power,  is  very  certain ;  nor  is  such  a  con- 
struction warranted  by  the  general  object  and 
policy  of  the  law,  which  is  intended  to  provide 
equitable  relief  where  the  forfeiture  has  been  in^ 
curred  without  wilful  negligence  or  intentional 
fraud.  It  presupposes,  that  the  offence  has  beeff 
committed,  and  the  forfeiture  attached  accord- 
ing to  the  letter  of  the  law,  and  affords  relief  for 
inadvertencies,  and  unintentional  error^  And 
why  should  such  relief  be  foreclosed  hf  the  con- 
demnation ?  The  law  was  made  for  the  benefit 
of  those  who  had  innocently  incurred  the  penalty, 
and  not  for  the  benefit  of  the  custom-house  offi^ 
cers.  If  any  prosecution  haa  h^n  instituted, 
the  Secretary  has  authority  to  direct  it  tb  cesse 
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1825.  and  be  discontinued,  upon  such  terms  or  condr- 
^jJfJJ^^JJJJj^^  tions  as  he  may  deem  reasonable  and  just.  This 
V.  enables  him  to  do  ample  justice  to  the  custom- 
house officers,  not  only  by  reimbursing  all  costs 
and  expenses  incurred,  but  rewarding  them  for 
their  vigilance,  and  encouraging  them  in  the  ac- 
tive and  diligent  discharge  of  their  duty  in  the 
execution  of  the  revenue  laws.  But,  to  consider 
their  right  to  a  moiety  of  the  forfeiture  as  abso- 
lute, and  beyond  the  reach  of  the  law,  after  con- 
demnation, would  be  subjecting  the  innocent  to 
great  and  inequitable  losses,  contrary  to  the 
manifest  spirit  and  intention  of  the  law.  The 
Secretary  is  authorized  to  direct  the  prosecution 
to  cease  and  be  discontinued.  This,  undoubted- 
ly, gives  him  a  control  over  the  execution.  The 
suit,  or  prosecution,  does  not  end  with  the  judg- 
ment, but  embraces  the  execution,  and  it  has  so 
been  considered  by  this  Court  at  the  present 
term.  And  that  such  is  the  sense  in  which  the 
term  prosecution  is  used  in  these  laws,  is  evi- 
dent from  the  89th  section  of  the  Collection  Act, 
where  the  Collector  is  required  to  cause  suits  to 
be  commenced  and  prosecuted  to  effect.  But  the 
prosecution  would  be  to  very  little  effect,  unless 
it  extended  to  and  included  the  execution.  The 
provision  in  the  third  section  of  the  act  under 
which  the  remission  is  allowed,  affords  a  very 
strong  inference,  that  the  rights  of  the  custom- 
house officers  are  conditional,  and  subordinate  to 
the  authority  to  remit.  It  declares,  that  nothing 
lierein  contained  shall  be  construed  to  affect  the 
right  or  claim  of  any  person,  to  that  part  of  any 
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fine,  penalty,  or  forfeiture,  to  which  he  may  be     1825. 

entitled,  when  a  prosecution  has  been  ^^^"  ij!^J2SiIiI» 
menced,  or  information  has  been  given,  before  the  ▼. 
passing  of  this  act,  or  any  other  act  relative  ta 
the  mitigation  or  remission  of  such  fines,  penal- 
ties, or  forfeitures ;  thereby  clearly  showing,  that 
before  such  power  .to  remit  was  given,  the  right 
of  the  )iustom-house  officers  attached  upon  the 
commencement  of  the  prosecution,  and  could 
not  be  devested ;  but  that  such  right  was  now 
modified,  and  made  conditional.  This  provision 
is  contained  in  the  first  law  which  passed  in  the 
year  1790,  (2L.  U.  8.  103,)  giving  authority  to 
the  Secretary  of  the  Treasury  to  remit  penalties 
and  forfeitures.  This  act  was  temporary,  but 
continued  from  time  to  time  until  the  8th  of  May, 
1 795,  when  it  expired,  and  was  not  revived  until 
March,  1797,  lec^ving  a  period  of  two  years,  when 
the  power  to  remit  was  not  vested  in  the  Secre- 
tary of  the  Treasury,  and  to  which  period  the 
provision  in  the  third  section  of  the  act  of  1797 
probably  refers. 

The  powers  of  the  Secretary  of  the  Treasury 
have  been  supposed  analogous  to  those  of  the 
Commissioners  of  the  Customs  in  England,  un- 
der the  statute  27  Geo.  III.  c.  32.  s.  15.  But 
it  is  very  obvious,  on  reference  to  that  statute, 
that  the  authority  of  the  Commissioners  to  re- 
mit, was  limited  to  the  condemnation.  These 
powers  were  afterwards,  by  statute  51  Geo.  III. 
c*  96.  extended,  but  still  limited  to  remissions 
before  condemnation.  It  was  probably  not 
deemed  advisable  to  confer  more  enlarged  powers 
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1S25<     upon  the  Commissioners  of  Customs,  but  that  a 

^i^y!^  power  somewhere  to  remit  after  judgment  of 

T.        condemnation  was  proper  and  necessary;  and^ 

^^'^  accordingly,  by  statute  54  Geo.  IIL  c.  171.  this 
power  is  transferred  to  the  Commissioners  of  the 
Treasury.  The  two  former  acts  are  recited,  and 
the  recital  then  proceeds  thus :  "  Whereas  it  is 
eji^pedient;  that  the  provisions  of  the  seiid  acts 
should  be  further  extended,  and  that  the  Com- 
missioners  of  his  Majesty's  Treasury  should  be 
empowered  to  restore,  remit,  or  mitigate  any  for- 
feiture, or  penalty,  incurred  under  any  laws  rela- 
ting to  the  revenue,  or  customs,  or  excise,  or  na- 
vigation, or  trade,  either  before  or  after  the  same 
shall  have  been  adjudged  in  any  Court  of  law,  or 
by  or  before  any  Commissioner  of  Excise,  or  Jus- 
tice of  the  Peace ;"  and  it  is  then  enacted,  that  the 
Commissioners  of  the  Treasury  may  order  any 
goods  seized  as  forfeited,  to  be  restored,  on  the 
terms  and  conditions  mentioned  in  the  order,  and 
may  mitigate  or  remit  any  penalty  or  forfeiture 
which  shall  have  been  incurred  under  the  reve- 
nue laws,  and  upon  such  terms  and  conditions, 
as  to  costs,  or  otherwise,  as  under  the  circum- 
stances of  the  case  shall  appear  reasonable.  The 
enacting  clause  in  this  statute  is  general,  like  our 
act.  It  does  not,  in  terms,  give  the  power  to  the 
Commissioners  of  the  Treasury  to  remit  after  con- 
demnation, and  yet  there  can  be  no  doubt  the 
power  extends  to  such  cases ;  and,  if  this  be  so, 
what  becomes  of  the  rights  of  informers,  which  have 
been  supposed  to  become,  by  the  judgment  of  con- 
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demnation,  so  vested,  as  not  to  be  devested  even     1836. 

by  a  pardon.  iJlSIrtsSi;^ 

The  powers  given  by  this  statute  to  the  Com-  ▼. 
missioners  of  the  Treasury,  are  very  analogous 
to  those  given  by  our  act  to  the  Secretary  of  the 
Treasury,  and  the  phraseology  employed  to  con- 
fer such  powers  is  nearly  the  same  in  both. 
Neither  the  one  nor  the  other,  in  terms,  extends 
the  power  to  remission  after  condemnation ;  and 
there  can  be  no  reason  why  the  same  construc- 
tion should  not  be  given  to  both.  No  vested 
rights  of  informers,  or  custom-house  officers,  are 
violated  in  either  case.  These  rights  are  condi- 
tional, and  subordinate  to  the  power  of  remission, 
and  to  be  provided  for  in  the  terms  and  condi- 
tions upon  which  the  remission  is  granted. 

The  practical  construction  given  at  the  Trea- 
sury department  to  our  act,  has  not  been  parti- 
cularly inquired  into.  It  is  understood,  however, 
that  until  within  a  few  years,  remissions  were 
granted  as  well  after  as  before  condemnation, 
but  that  latterly  this  power  is  not  exercised  after 
condemnation,  nor  will  the  remission  be  granted 
before  condemnation,  unless  the  petitioner  will 
admit  the  forfeiture  has  been  incurred.  This 
practice  is  probably  founded  on  the  impression, 
that  the  equitable  powers  of  the  Secretary  ought 
not  to  be  interposed,  until  the  legal  guilt  of 
the  petitioner  is  ascertained.  But  the  rights  of 
the  custom-house  officers  would  seem  to  be  as 
much  affected  under  such  a  practice,  as  to  remit  . 
after  condemnation.  Those  rights  are  said  to  be 
inchoate  by  the  seizure,  and  to  be  consummated 
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1S2S.  hy  the  condemnation.  The  confession  of  the 
^^22^^^^  forfeiture  before  condemnation,  remaining  on  the 
▼•  record  of  the  Treasury  department,  although  not 
a  judicial  condemnation,  might  well  be  said  to 
consummate  the  rights  of  the  custom-house  offi- 
cers, if  they  are  to  be  considered  as  becoming  ab^ 
solute  when  the  forfeiture  is  ascertained.  The 
condemnaticm  does  no  more  than  to  determine 
that  question,  so  far  as  i^pects  the  rights  of 
those  officers ;  for  the  condemnation  is  not  to 
them,  but  to  the  United  States ;  they  are  no  par- 
ties to  the  judgment;  and  their  rights  must  de- 
pend upon,  and  be  governed  and  controlled  by, 
the  acts  of  Congress,  which  create  and  regulate 
such  rights;  and  by  these  acts,  those  rights,  in 
the  opinion  of  the  Court,  do  not  become  fixed 
and  alMlolute  by  the  condemnation,  but  are  sub- 
ject to  the  power  of  remission  by  the  Secretary 
of  the  Treasury,  until  the  money  arising  from  the 
forfeiture  is  received  by  the  Collector  for  distri- 
bution. The  warrant  of  remission,  therefore,  in 
this  case,  when  served  upon  the  Marshal,  opera- 
ted as  a  supersedeas  to  the  execution,  and  justi- 
fied a  discharge  and  restoration  of  the  property 
levied  upon,  and  exonerates  him  from  all  claim 
to  damages  by  the  custom-house  officers. 

m 

Mr.  Justice  Johnson.  I  entirely  concur  with 
my  brethren  in  the  opinion,  that  the  power  of  the 
Secretary  to  remit  extends  as  well  to  cases  after 
as  before  judgment  rendered.  The  question  is 
one  which  I  have  had  to  consider  repeatedly  in 
my  circuit,  and  which  I  so  decided  more  than 
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twelve  years  ago.    The  reasons  on  which  I  then     1825. 
foundedi  and  still  adhere  to  this  opinion,  were  ^;^y^^ 

1    .    ^      .  *  l/mtea  states 

briefly  these :  ▼. 

I  consider  the  contrary  doctrine  as  neither    ^®"'*- 
consistent  with  the  words  nor  the  spirit  of  the 
act  of  1 797.    The  unavoidable  consequence  of  it 
would  be,  that  the  suitor  for  grace  is  shut  out  of 
every  legal  defence  ;  and  it  would  be  difficult  to 
assign  a  reason  why  justice  should  be  refused  by 
the  hand  that  tenders  mercy.  Many  defences  are 
not  only  consistent  with  the  claim  for  remission, 
but  furnish  in  themselves  the  best  ground  for  ex- 
tending the  benefit  of  the  act  to  the  party  de- 
fendant.    He    who    supposes    his    case  not  to 
come  within  the  construction  of  a  law,  or  that 
the  law  is  repealed,  expired,  or  unconstitutional, 
cannot  be  visited  with  moral  offence,  either  in 
the  act  charged  or  the  defence  of  it.    Tet,  how 
is  the  question  of  right  ever  to  be  decided,  unless 
he  is  permitted  to  try  the  question  before  a  Court 
of  law  P    In  such  a  case,  pertinacious  adherence 
to  his  offence  cannot  be  imputed  to  him,  since 
resisting  the  suit  on  the  one  hand,  while  he  sues 
for  remission  on  the  other,  amount  to  no  more 
than  this,  that  he  denies  having  violated  the  law ; 
but  if  the  Court  thinks  otherwise,  he  then  peti- 
tions for  grace,  on  the  ground  of  unaffected  mis- 
take ;  a  point  on  which,  of  course,  he  must  satis- 
fy  the  Secretary,  before  he  can  obtain  a  renuB- 
sion. 

If  the  question  be  tested  by  the  letter  of  the 
law,  it  will  be  found,  I  think,  to  lead  to  the  same 
conclusion.    The    words  are,    '*  whenever  any 
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1825.  person,  who  shall  have  incurred  any  fine,  penalty, 
=^^^y^^  forfeiture,  or  disability^  or  shall  have  been  inte- 
V.  rested  in  any  vessel,  goods,  wares,  or  merchan- 
dise, which  shall  have  been  subject  to  any  sei- 
zure, forfeiture,  or  disability,  by  force  of  any 
present  or  future  law  of  the  United  States,  for 
laying  or  collecting  any  duties  or  taxes,  or  by 
force  of  any  present  or  future  act  concerning 
the  registering  and  recording  of  ships  or  vessels, 
&c.  shall  prefer  his  petition  to  the  Judge  of  the 
District  in  which  such  fine,  penalty,  forfeiture,  or 
disability,  shall  have  accrued,  truly  and  particu- 
larly setting  forth,"  &c.  then,  &c.  the  power 
of  remission  may  be  exercised  by  the  Secretary, 
and  the  prosecution  if  any,  ordered  to  be  steiid. 

On  perusing  this  act,  it  must  be  conceded,  that 
the  terms  are  sufficiently  general  to  extend  the 
powers  of  the  Secretary,  without  limit,  to  the 
cases  of  fine,  forfeiture,  or  disability,  occurring 
under  the  several  laws  specified.  The  limita- 
tion, therefore,  must  be  sought  for  either  in  some 
principle  of  construction,  or  in  some  principle 
aliunde^  which  is  competent  to  impose  such  limi- 
tation. 

But,  with  a  view  to  construction,  there  will  be 
found  several  considerations  calculated  to  extend 
the  power  granted  to  cases  wherein  judgments 
have  been  obtained,  rather  than  to  restrain  it  to 
any  pre-existing  state  of  things.  If  the  question 
be  tested  by  the  technical  signification  of  the 
terms,  in  strictness  the  power  would  be  confined 
to  cases  in  which  judgment  had  been  obtained, 
rather  than  to  those  of  a  contrary  description. 
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Fines,  penalties,  and  disabilities,  are  not  incur-     1825. 
red,  and  do  not  accrue,  in  the  technical  sense  of  ^JjfJ^Jg^JJ^ 
the  terms,  until  judgment.     With  regard  to  disa-        ▼. 
bilities  particularly,  (and  there  is  no  discrimina- 
tion made  between  the  cases,)  I  would  notice 
that  disqualification  to  hold  any  office  under  the 
United  States,  which  is  imposed  upon  a  smug- 
gler for  seven  years.     Who  can  question  that  it 
must  be   counted  from    the  day  of  judgment, 
and  not  from  the  day  of  the  offence  or  informa- 
tion ?  Or  who  can  suppose  that  it  could  be  made 
a  plea  to  the  authority  of  a  public  officer  at  any 
time  before  conviction  ? 

But,  with  regard  to  fines  and  forfeitures,  also, 
there  are  various  provisions  of  the  United  States 
laws,  which  look  positively  to  atrial  as  necessary 
to  determining  whether  such  fines  and  forfeitures 
have  been  incurred.  I  would  notice  particularly 
the  29th  section  of  the  Collection  Law  of  1799, 
under  which,  incurring  the  penalty  for  the  offence 
there  stated,  is  made  to  depend  upon  the  mas- 
ter's not  being  able  to  satisfy  the  Court,  by  his 
own  oath,  or  other  sufficient  testimony,  of  certain 
facts,  which,  in  the  given  case,  prevent  his  incur- 
ring the  fine. 

So,  also,  of  the  67th  section  of  the  same  law, 
in  which  a  forfeiture  is  made  to  accrue  upon  a 
state  of  facts  which  positively  requires  the  inter- 
vention of  a  Court  of  justice,  and  which,  of  con- 
sequence, cannot  be  said  to  have  been  incurred 
or  accrued  until  judgment. 

But  other  considerations  present  themselves 
upon  this  law,  which  lead  to  the  same  conclusion. 
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1825.     The  words  are,  "  shall  prefer  his  petition  to  the 

^f^y^  Judge  of  the  District  in  which  such  fine,  penalty, 

T.        forfeiture,  or  disability,  shall  have  accrued."  That 

^•"™*'    this  word  accrued  meant  something  more  than 
the  term  incurred,  used  in  the  previous  part  of 
the  section,  is  obvious  from  this  consideration, 
that  an  offence  might  be  conimitted  in  one  Dis- 
trict, and  the  offender  prosecuted  in  another ;  but 
it  never  was  imagined,  that  the  suit  for  remission 
could  be  going  on  in  the  District  where  the  pe- 
ndty  was  iticurred,in  one  sense  of  the  term,  and 
the  proseci/tion  in  another.     The  term  accrued, 
therefore,  has  been  universally  held  to  be  here 
used  with  relation^  to  the  seizure,  information,  or 
suit  for  the  penalty ;  and  so  far  from  its  being 
lield  to  have  any  effect  in  confining  the  time  of 
prosecuting  this  claim  for  remission  to  the  inter- 
val   between   information    and   judgment,  that, 
practically,  we  know,  in  some  of  the  most  com- 
mercial Districts,  the  construction  adopted  was, 
that  the  penalty  did  not  accrue  until  conviction  ; 
and,  hence,  suffering  a  decree   or  judgment  to 
pass,  was  considered  as  essential  to  making  up 
the  ease  in  which  the  suit  for  remission  might  be 
preferred.     And  there  was  some  reason  for  this 
practice,  since  the    necessary  meaning  of  the 
term,  as  distinguished  from  the  word  incufredj 
shows,  that  there  could  hardly  ever  occur  a  case 
in  which  the  suit  for  remission  was  not  preceded 
by  the  suit  for  the  penalty.     But,  if  the  defend- 
ant was  compelled  to  confess  that  he  had  violated 
the  law,  and   so  the  act  requires,  what  reason 
could  exist  why  judgment  should  not  forthwith 
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pass  against  him  ?  And  if,  under  such  circum-     1825. 
stances,  the  judgment  was  a  bar  to  the  remission,  ^^J^J|g^^ 
the  boon  held  out  to  them  was  all  a  fallacy ;  nay,        ▼• 
more,  it  was  a  lure  to  ensnare  hiin ;  for  the  law 
imposes  no  obligation  on  the  Judge  to  stay  pro- 
ceedings ;  and  whether  he  would  or  not,  rested 
with  him,  or  with  the  District  Attorney,  until  the 
Secretary  should  have  time  to  act  upon  the  ap- 
plication for  remission. 

The  replication,  however,  exhibits  the  true 
ground  on  which  the  real  plaintiff  in  this  suit  is 
compelled  to  rest  his  case :  which  is,  that  by 
virtue  of  the  judgment,  certain  rights  were  vested 
in  him,  over  which  the  remitting  power  of  the 
Secretary  does  not  extend.  In  making  up  this 
replication,  the  party  ought  to  have  felt  the  real 
difficulties  of  his  case.  It  is  generally  true,  that 
the  rules  of  pleading  furnish  the  best  test  of  a 
right  of  action.  The  effect,  in  this  case,  was  to 
introduce  a  new  personage  into  the  cause  ;  and  if 
I  were  disposed  to  get  rid  of  the  question,  on  a 
technical  ground,  I  should  find  no  difficulty  in 
coming  to  the  conclusion,  that  there  is  a  depar- 
ture in  this  plea,  and  he  has  abated  his  writ. 
How,  in  fact,  the  name  of  the  United  States 
comes  at  all  to  be  used  in  this  cause,  is  to  me  a 
mystery.  The  very  policy  of  the  law  in  this 
part  of  its  revenue  system  is  avoided  by  it,  and 
would  be  frustrated,  if  the  practice  could  be 
countenanced.  That  the  name  of  the  United 
States  idhould  be  used  against  its  will,  and  an  at- 
torney for  the  United  States  nominated  by  a 
Judge,  to  act  ^here  the  attorney  of  the  United 
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1825.     States   refuses    to  act,    and   that  without  any 
^JJJ^JJ^JIJj^^  authority  by  statute,  I  acknowledge  has  excited 
V.        my  surprise. 

The  principles  asserted  are,  that  an  absolute 
interest  is  vested  by  law  in  the  Collector  ;  that 
the  United  States  are  the  trustees  to  their  use ; 
that  the  act  of  the  trustee  shall  not  defeat  the  in- 
terests of  the  cestui  que  uscy  and  that  he  shall 
have  the  use  of  the  trustee's  name  to  vindicate 
his  rights,  that  too  in  an  action  for  damages. 

The  whole  of  this  thing  appears  to  me  to  be 
wrong.  If  the  right  was  an  absolute,  substantive, 
individual  right,  why  was  not  the  suit  brought  in 
the  name  of  the  Collector  ?  If  his  interest  is 
only  an  equitable  interest,  by  what  known  rules 
of  pleading  can  he  avail  himself  of  his  mere 
equitable  interest  in  a  suit  at  law  ?  or  rather, 
can  he  make  his  appearance  as  party  in  the  suit 
instituted  by  his  trustee  ?  and  that  too,  a  suit 
for  damages  ?  It  all  results  in  a  strong  attempt 
to  modify  the  operation  of  pur  laws,  and  to  regu- 
late the  rights  and  powers  of  our  officers,  by 
some  fancied  analogy  with  the  British  laws  of 
trade,  and  British  revenue  officers. 

Our  system  is  a  peculiar  system ;  and  nothing 
is  clearer  to  my  mind,  than  that,  in  many  parti- 
culars, it  is  constructed  with  a  view  to  avoid  that 
very  analogy  which  is  here  set  up,  and  those  con- 
sequences and  embarrassments  which  might  grow 
out  of  it.  In  the  instance  before  us,  rehef  was 
to  be  provided  for  a  case  of  misfortune  and  of  in- 
nocence, and  nothing  could  have  been  more  ab- 
surd, than  to  suffer  the  vested  rights  of  informers 
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and  seizing  officers  to  embarras  the  government  1825. 
in  its  benevolent  and  just  views  towards  the  ^^^  ijJlJ^^fsJjj^ 
jects  of  this  law.  Mercy  and  justice  could  only  ▼• 
have  been  administered  by  halves,  if  Collectors  ^^"™'' 
could  have  hurried  causes  to  judgment,  and  then 
clung  to  the  one  half  of  the  forfeiture,  in  con- 
tempt of  the  cries  of  distress,  or  the  mandates  of 
the  Secretary,  Hence,  according^  to  our  system, 
all  the  suits  to  be  instituted  under  the  laws  over 
which  the  Secretary's  power  extends,  are  com- 
menced in  the  name  of  the  United  States.  No 
other  party  is  permitted  to  sue ;  they  are  all  made 
national  prosecutions;  all  the  legal  actors  are 
those  who  are  bound  in  obedience  to  the  govern- 
ment that  prosecutes.  Nothing  is  more  untena- 
ble than  the  idea,  that  at  any  one  stage  of  the 
prosecution,  the  government  assumes  the  charac- 
ter of  a  trustee  ;  an  idea  so  abhorrent  to  the  prin- 
ciples of  the  common  law,  that  to  make  the  king 
a  trustee,  was  to  make  him  absolute  proprietor. 
Nor  is  it  until  the  character  of  prosecutor  for  of- 
fences against  itself  is  put  off,  that  the  law  reuses 
a  state  of  things,  in  which  the  relation  of  trustee 
and  cestui  que  use  actually  can  arise.  This  is 
when  the  money  is  paid  into  the  hands  of  the 
Collector.  To  him  the  law  directs  that  it  shall 
be  paid,  in  order  that  it  may  be  distributed. 
What  right,  I  would  ask,  would  any  one  of  the  dis- 
tributees here  have  to  move  the  Court,  that  the  mo- 
ney be  paid  to  him,  and  not  to  the  Collector? 
There  are  cases  in  which  other  persons  than  a 
Collector  may  be  entitled  in  the  capacity  of  in- 
formers, and  it  may  then  be  necessary  for  the 
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Oouit  to  deoids  on  individual  righto.    But  in  no 
oaae,  that  I  am  aware  of^  arising  under  the  col* 
lection  laWy  can  tlie  Court  be  called  upon  to  pajr 
the  money  in  any  other  way  than  to  the  Collector^ 
to  be  by  him  distributed ;  and  this  diatrSiution  I  coB^ 
aider  as  a  mere  boon  from  the  government,  which 
they  may  justly^  and  do  pltustically,  reserve  a  sove- 
reign control  over,  until  so  paid  under  their  laws. 
ThiB  gift  is  from  them,  of  a  thing  perfected  to 
them,  and  Ijhey  may  modify  and  withdraw  that 
gift,  ad  Wrihtm.    When  once  paid  away,  accord- 
ing to  legisla|ive  willy  their  control  is  at  ap  end, 
and  the  ri§^t  then,  and  not  till  then,  becomes 
vested  and  absolute,  as  between  them  and  their 
officers,  whom,  to  the  last,  the  law  regards  as  ab- 
solute donees.    That  such  is  the  view  of  the 
Legislature,  and  that  in  the  exercise  of  that  disr 
cretipn,  they  still  meant  to  be  reasonable  and 
just,  and  not  to  exercise  an  ex  post  facto  power  in 
such  case,  is  dl  conclusively  proved  in  the  third 
section  of  this  act,  as  has  been  very  justly  insist- 
ed  on  in   argument.    During  two  years,   this 
power  of  the  Secretary  had  remained  suspended, 
and  with  regard  to  rights*  accruing  during  that 
time,  the  Legislature  declares,  that  as  the  modi- 
fication imposed  upon  the  grant  to  the  informer, 
or  siezing  officer,  by  virtue  of  that  dispensing 
power,    did  not  then   exist,    their  proportions 
should  not  afterwards  be  subjected  to  it,  but  the 
Court  may  assess  their  proportions  in  a  summary 
manner.     There  cannot  be  a  more  explicit  de- 
claration of  legislative  understanding  than  this 
clause  presents,  inasmuch  as  it  makes  no  dis- 
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crimination  between  the  cases  of  judgment  and     1825. 
other  cases,  but  considers  the  right  accruing  to ^n^OioH^s 
them  the  same  before  judgment  as  it  is  after.  ▼. 

There  is  one  peculiarity  in  this  case,  which,  in  ^^^ 
my  opinion,  precludes  the  possibility  of  recovery, 
independently  of  the  general  principle  ;  which 
is,  that  this  action  is  brought  against  the  Marshal 
for  not  executing  process  issuing  from  emother 
State.  It  certainly  presents  a  dilemma  from 
which  I  think  it  impossible  for  the  party  plaintiff 
to  escape.  The  right  to  issue  such  pro- 
cess originates  in  the  6th  section  of  the  ^^  act 
more  eflTectually  to  provide  for  the  settlement  of 
accounts  between  the  United  States  and  receivers 
of  public  money,"  by  the  words  of  which  the 
power  is  explicitly  confined  to  the  case  of  exe- 
cutions on  judgments  obtained  for  the  use  of  the 
United  States. 

The  real  plaintiff  here,  then,  is  reduced  to  this 
alternative :  Either  the  judgment  was  for  his 
use  or  it  was  not.  If  not  for  his  use,  then  he 
cannot  be  damnified  by  the  defendemt  in  refusing 
to  execute  it.  But  if  for  his  use,  it  cannot  be 
for  the  use  of  the  United  States,  and  then  the 
execution  issued  wrongfully,  and  was  rightfully 
disobeyed.  If  it  be  replied,  that  the  judgment, 
in  the  first  place,  was  obtained  for  the  use  of  the 
United  States,  it  only  brings  us  back  to  what  I 
before  observed,. that  so  entirely  is  this  true,  as 
to  raise  no  vested  right  in  any  one  on  the  soli- 
tary ground  of  an  eventual  contingent  interest. 


Judgment  affirmed 

Vol.  X.  ^^SSJ'     ^^ 
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The  Dos 
Hermanos. 


[Pbiz£.    Noir-CoMMiSBiozfED  Captor.] 

The  Dos  Hermanos.    Shields,  Claimant. 

Seizures  made,  jure  htUi^  by  non-commissioned  captors,  axe  made 
for  the  government,  and  no  title  of  prize  can  be  derived  but  from 
the  Prize  Acts. 

A  non-commbsioned  captor  can  only  proceed  in  the  Prize  Court  as 
for  salvage,  the  amount  of  which  is  discretionary. 

The  appellate  Court  will  not  interfere  in  the  exercise  of  this  discre- 
tion, as  to  the  amount  of  salvage  allowed,  unless  in  a  very  clear 
case  of  mistake. 

An  appeal,  under  the  Judiciary  Acts  of  1789,  c.  20.  s.  S£.  and  of 
1808,  c.  859.  [xciii.]  prayed  for,  and  allowed  within  five  years,  is 
valid,  although  the  security  was  not  given  i|ntil  after  the  lapse  of 
five  years. 

The  mode  of  taking  the  security,  and  the  time  for  perfecting  it,  are 
within  the  discretion  of  the  Court  below,  and  this  Court  will  not 
interfere  with  the  exercise  of  that  dbcretion. 

APPEAL  from  the  District  Court  of  Loui- 
siana. 

This  was  the  same  case,  reported  antCy  vol.  II. 
p.  76.  where  the  decree  of  the  Court  below,  con- 
demning the  cargo  as  enemy's  property,  was 
affirmed  by  this  Court,  reserving  the  question  as 
to  the  distribution  of  the  prize  proceeds.  The 
original  capture  was  made  by  Mr.  Shields,  a  Pur- 
ser of  the  navy,  in  the  year  1814,  in  a  barge 
armed  and  fitted  out  to  cruise,  but  not  regularly 
attached  to  the  navy.  The  cause  was  remanded 
to  the  Court  below  for  further  proceedings,  and 
that  Court  decreed  the  proceeds  to  be  equally  dis- 
tribtited  between  the  United  States  and  the  cap- 
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tor,  without  deducting  the  captor's  expenses.     1825. 
From  this  decree  the  captor  appealed  to   this  ^TUTX^ 

Court.  HermtnoK 

Mr.  C.  J.  IngerioUj  for  the  appellants,  stated,  -Wiin*  M. 
that  it  had  been  generally  considered  by  the  text 
writers,   and   Courts   of   Prize,   that  the   right 
to  captures,  ^W^  bellij  was  in  the  government,  and 
that  no  individual  could  derive  any  rights  of  prize 
but  from  the  express  grant  of  the  government.* 
But,  on  principle,  every  individual  is  in  a  state  of 
war  with  the  enemies  of  his  country ;  and  the 
common  law  certainly  considers  the  law  of  na- 
tions as  authorizing  any  subject  of  the  beUige- 
rant    state  to    seize    enemy's   property  within 
the   realm,   or  the  property  of  other  subjects 
previously  captured  by  the  enemy,  to  the  ex- 
clusion of  the  king,  the  admiral,  and  the  owner, 
unless  the  latter  came  the  same  day  they  were 
taken,  and  claimed  them  a/nte  occaswn  solis.^  To 
the  same  effect  is  the  case  in  the  book  of  the  7th 
Edw.  IV.  14. 

The  principle  is,  that  personal  effects,  seized 
in  war,  are  acquired  to  the  taker  by  occupancy ; 
and  immoveables,  such  as  cities,  lands,  &c.  to 
the  public.''  But  the  crown,  always  rapacious, 
and  seeking  to  extend  its  final  prerogative,  sub- 
sequently introduced  the  doctrine  of  public  title 
to  personal  things  taken  in  war.     Thus  the  sta* 

a  2  Wheat.  Rep.  Appx.  Note  I,  p.  fl. 
h  3  Reeves^  Hist.  £n^.  LaWj  371,  372. 
c  Wood^s  Inst,  Imp.  LaWy  154.  b.  2.  c.  3. 
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Urte  34  Edw.  HI.  c.  1.  declarefl,  that  ^  crown 
Wfui  always  seized  of  the  fiMfeiturea  of  wtor;  and 
hence  came  the  doctrine  ot  the  droits  of.  admi'* 
rahy/  It  does  not  appear  that  this  assumption 
:^r  i.u.»^.  i^  ever  beeii  expreisMj  recognised  by  this  Qdurt 
as  a  part  of  the  law  of  this  country ;  and,  unques- 
tionablyt  a  non-coqiinissioned  captor  may  fseise 
enemly's  pf  operly/  and  after  a  candeBWiation,  as 
in  this  case,  it  must  be  adjudged  ko  the  captors. 
It  isnow  too  late  fw^the  goTemment  to  inter- 
pose its  claim*  Thetaot  of  the  28d  ApriV  1800^ 
c.  189.  [xxxiii,]  s.  5.jand  the  Prize  Act  of  1813, 
c*  430i  [cviit]  gives  the  proceeds  of  vesaelaAad 
goods^  fudged  good  prize,  to  jthe  captofs«  .But 
aft  aB  events^  the  captras  are  entitled  to  be  repaid 
tiieir  tapenses^  and  tCNi  liberal  salvagCi*'';     . . 


'  •     It 


The  Attorney  G^ni^ral,  contra,  argued,  thatH 
was  established  as  an  elementary  principle  in 
the  law  of  prize,  that  all  captures  jure  belli,  enu* 
red  to  the  public,  and  that  the  actual  captors  could 
only  derive  their  title  from  the  grant  of  the  go- 
vernment* This  was  the  case  with  commis- 
sioned captorsy  and  still  more  emphatically  as  to 
non-commissioned  captors;  who,  though  they 
had  a  right  to  seize  enemy's  property,  could 
claim  no  title  to  the  proceeds  upon  adjudication, 
except  what  was  derived  from  the  bounty  of  the 
public/    Whatever  might  have  been  the  ancient 

a  1  Rufh.  302.    2  Reeves'  Hist.  Eng.  Law,  454. 
6  2  Wheat.  Rep.  Appz.  Note  I.  p.  7. 
0  The  San  Bernardo,  1  Roh.  178.    The  Haase,  Id.  24. 
d  ^  Wkeai.  Rep.  Appx.  Note  I.  p.  7*  71* 
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common  law  doctrine  in  England,  it  had  been  1825. 
long  since  settled  in  that  country,  that  all  rights  ^"^^leD^^ 
of  prize  were  derived  from  the  grant  of  the  crown.  Hermanos. 
Without  entering  into  all  the  distinctions  as  to 
the  capacity  in  which  the  crown  took,  whether  in 
the  king's  office  of  Admiral,  or  jure  coraruBj  it 
might  be  laid  down  as  a  general  proposition,  that 
non-commissioned  captors,  as  a  matter  of  strict 
right,  were  not  entitled  to  any  share  of  the 
prizes  captured  by  them.  Captures  made  by 
tenders  or  boats,  sent  out  by  officers  of  the  navy, 
but  not  regularly  attached  by  public  authority  to 
the  navy,  are  condemned  as  droits  of  admiralty.* 
But  in  these,  and  all  other  cases  of  seizures  by 
non-commissioned  captors,  it  was  usual  to  re- 
ward the  takers  with  a  liberal  share  of  the  pro- 
perty, in  the  discretion  of  the  Court  of  Admiralty.* 
There  was  no  reason  why  any  different  principle 
or  mode  of  proceeding  should  be  adopted  in  this 
country.  It  does  not  depend  upon  any  peculiar 
municipal  regulations,  but  grows  out  of  a  princi- 
ple recognised  by  all  the  writers  on  public  law  : 
Bdlo  parta  cedunt  reipubliajB."  In  the  present 
case,  a  moiety  of  the  proceeds  had  been  allowed 
to  the  actual  captors  as  salvage ;  but  the  provi- 
sions in  the  Prize  Acts  for  the  distribution  of 
prizes,  were  confined  to  commissioned  public 
and  private  armed  vessels. 

a  TheMelomasne,  5  R06.41.  The  Charlotte,  Id.  280.  and 
note. 

b  The  San  Bernardo,  1  Rob.  178.  The  Haase,  Id.  286.  The 
Amor  Parentum,  Id.  303. 

Q  TheElsebe,  5  Rob.  173.  181. 
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1825.  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
^^;J?^^^^  nion  of  the  Court,  that  whatever  might  have  been 
Hermanos.  the  fiUQcient  doctrine  in  England  in  respect  to 
Mireh  7th.  captures  in  war,  it  is  now  clearly  established  in 
that  kingdom,  that  all  captures  jure  bdlif  are 
made  for  the  government,  and  that  •  no  title  of 
prize  can  be  acquired  but  by  the  public  acts  of 
the  government  conferring  rights  on  the  captors. 
If  the  origind  law  of  England  authorized  an  in- 
dividual to  acquire  to  his  own  use  the  property 
of  an  individual,  without  any  express  authority 
from  the  public,  that  law  was  changed  long  be- 
fore the  settlement  of  this  country.  It  never 
was  the  law  of  this  country.  Before  the  revolu- 
tion, all  captures  from  the  enemy  accrued  to  the 
government,  to  be  distributed  according  to  law  ; 
and  the  revolution  could  not  strip  the  government 
of  this  exclusive  prerogative,  and  vest  it  in  indi- 
viduals. It  is,  then,  the  settled  law  of  the  Uni- 
ted States,  that  all  captures  made  by  non-com- 
missioned captors,  are  made  for  the  government ; 
and  since  the  provisions  in  the  Prize  Acts,  as  to 
the  distribution  of  prize  proceeds,  are  confined 
to  public  and  private  armed  vessels,  cruising 
under  a  regular  commission,theonly  claim  which 
can  be  sustained  by  the  captors  in  cases  like  the 
present,  must  be  in  the  nature  of  salvage  for 
bringing  in  and  preserving  the  property. 

In  the  present  case,  the  District  Court  have 
awarded  one  half  of  the  prize  proceeds,  or  sal- 
vage, to  the  captors.  It  was  an  exercise  of  sound 
discretion ;  and  this  Court  would,  with  extreme 
reluctance,  interfere  with  that  discretion,  unless 
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in  a  very  clear  case  of  mistake.    We  perceive     1825. 
no  such  mistake  in  this  case,  and  are  well  satis-  v^^^r^/ 
fied  with  the  amount  of  the  salvage  as  decreed  Hennanos. 
by  the  District  Court. 

As  to  the  question  which  has  been  made,  whe- 
ther the  appeal  was  in  due  time,  it  appears,  that 
the  appeal  was  prayed  for  within  five  years,  and 
was  actually  allowed  by  the  Court  within  that 
period.  It  is  true  that  the  security  required  by 
law  was  not  given  until  after  the  lapse  of  the  five 
years  ;  and,  under  such  circumstances,  the  Court 
might  have  disallowed  the  appeal,  and  refused 
the  security.  But,  as  the  Court  accepted  it,  it 
must  be  considered  as  a  sufi^cient  compliance  with 
the  order  of  the  Court,  and  that  it  had  relation 
back  to  the  time  of  the  allowance  of  the  appeal. 
The  mode  of  taking  the  security,  and  the  time 
for  perfecting  it,  are  matters  of  discretion,  to  be 
regulated  by  the  Court  granting  the  appeal ;  and 
when  its  order  is  complied  with,  the  whole  has 
relation  back  to  the  time  when  the  appeal  was 
prayed.  We  must  presume  the  security  was 
given,  in  this  case,  according  to  the  rule  pre- 
scribed by  the  District  Court,  and  the  appeal 
was,  therefore,  in  time. 

Decree  affirmed,  with  costs. 
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B^gunda. 


[SiiATB  Taaox  Acts.    Ihstaiicx  Couet.] 

The  JonFA  Segunda.    Roberto  and  others, 

ClaimantB. 

The  Dkitriot  Goarts  haVe  joriiffiolioii,  under  the  Steve  Trade  Aeli, 
to  detemiiiie  who  are  the  actual  caploni  under  a  State  law  made  in 
punoanoe  of  the  4th  section  of  the  Slave  Trade  Act  of  1807,  c 
77.  and  directing  the  proceeds  of  the  sale  of  the  negroes  to  be 
paid,  <*  one  nxHety  for  the  use  of  the  commanding  officer  of  the 
capturing  Tessel,"  Skc 

In  order  to  constitute  a  falid  seiaure,  so  as  to  entitle  the  partj  to  the 
pioceeds  of  a  forfeiture,  there  must  be  an  open,  TislMe  posseniptt 
claimed,  and  authoritj  exercdsed,  under  the  seizure. 

A  seisnre,  once  folontaritjr  abandoned,  loses  its  raliditjr. 

A  seiaore,  not  followed  by  an  actual  prosecution,  or  by  a  daim,  in. 
the  District  Court,  before  a  hearing  on  the  merits,  insisting  on  the 
benefit  of  the  seizure,  becomes  a  nullity. 

Under  the  7th  section  of  the  Slave  Trade  Act  of  1807,  c  77.  the 
entire  proceeds  of  the  vessel  are  forfeited  to  the  use  of  the  United 
States,  unless  the  seizure  be  made  by  armed  vessels  of  the  nary/ 
or  by  revenue  cutters,  in  which  case  distribution  is  to  be  made  in 
the  same  manner  as  prizes  taken  from  the  enemy. 

Under  the  act  of  the  State  of  Louisiana  of  the  Idth  of  March,  1818, 
passed  to  carry  into  effect  the  4th  section  of  the  Slave  Trade  Act 
of  Congress  of  1807,  c.  77.  and  directing  the  negroes  imported 
contrary  to  the  act  to  be  sold,  and  the  proceeds  to  be  )>aid,  **  one 
moiety  for  the  use  of  the  commanding  officer  of  the  capturing  ves' 
self  and  the  other  moiety  to  the  Treasurer  of  the  Charity  Hospital 
of  New-Orleans,  for  the  use  and  benefit  of  the  said  hospital  ;*'  no 
other  person  is  entitled  to  the  first  moiety  than  the  commanding 
officer  of  the  armed  vessels  of  the  navy,  or  revenue  cutter^  who  may 
have  made  the  seizure,  under  the  7th  section  of  the  act  of  Con- 
gress. 

APPEAL  from  the  Circuit  Court  of  Loui- 
siana. 
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This  is  the  same  case  which  was  reported  ante,  1825. 
vol.  5.  p.  338.  It  was  a  proceeding  against  the  ^^"^jT^ 
vessel,  and  the  negroes  taken  on  board  of  her,  Segonda. 
under  the  Slave  Trade  Act  of  the  3d  of  March, 
1807,  c.  77.  in  which  the  vessel  was  condemned 
in  the  Court  below,  and  that  decree  was  affirmed 
on  appeal,  by  this  Court.  After  the  condemna- 
tion of  the  vessel  in  the  District  Court,  and  be- 
fore the  appeal  to  this  Court,  the  negroes  found 
on  board  of  her  were,  (under  the  4th  section  of 
the  act  of  Congress,  and  under  an  act  of  the 
State  of  Louisiana,  passed  on  the  13th  of  March^ 
1818,  in  pursuance  of  the  act  of  Congress;)  de* 
Kvered  by  the  Collector  of  the  Customs  for  the 
port  of  New-Orleans,  to  the  Sheriff  of  the  parish 
of  New-Orleans,  for  sale  according  to  law.  A 
cross  libel  was  afterwards  filed  by  the  alleged 
original  Spanish  owners,  claiming  restitution  of 
the  negroes,  which  was  dismissed,  and,  on  ap- 
peal, the  decree  affirmed  by  this  Court.  By  con- 
sent of  all  the  parties  in  interest,  the  negroes 
were  sold  by  the  Sheriff*,  and  the  proceeds  lodged 
in  the  Bank  of  the  United  States,  subject  to  the 
drder  of  the  Court  below.  After  the  cause  had 
been  remanded  to  the  District  Court,  a  question 
arose  in  that  Court  respecting  the  manner  in 
which  these  proceeds,  as  well  as  those  of  the 
vessel  and  effects,  were  to  be  distributed,  and  the 
parties  respectively  entitled  to  them.  Mr.  Ro- 
berts, an  inspector  of  the  revenue,  claimed  a 
moiety  of  the  proceeds  as  the  original  seizor  or 
captor ;  Messrs.  Gardner,  Meade,  and  Humphrey^ 
respectively,  made  similar  claims  under  subser 
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1825.  quGQt  military  seizures  alleged  to  be  made  by 
ijljj^'j^^  them  ;  and  Mr.  Chew,  the  Collector  of  the  port 
S^nda.  of  New-Orleans,  conjointly  with  the  Naval  OflS- 
cer^'and  Surveyor  of  the  port,  filed  a  like  claim 
as  the  true  and  actual  captors  and  seizors,  who 
made  the  last  and  only  effectual  seizure,  and  pro- 
secuted the  same^o  a  final  sentence  of  condemna- 
tion.* 

a  The  act  of  Congress  of  the  3d  of  March,  1807,  c.  77.  (s.  4.) 
after  providing  a  personal  penalty  for  taking  on  board,  receiving, 
or  transporting  any  negro,  &c.  from  Africa,  or  any  other  foreign 
country,  for  the  purpose  of  selling  them  as  slaves,  in  any  part  of  the 
United  States,  enacts,  that  '^  every  such  ship  or  vessel,  in  which 
suc|i  negro,  mulatto,  or  person  of  colour,  shall  have  been  taken  on 
board,  received,  or  transported  as  aforesaid,  her  tackle,  apparel, 
and  furniture,  and  the  goods  and  effects  which  shall  be  found  on 
board  the  same,  shall  be  forfeited  to  the  United  States,  and  shall  be 
liable  to  be  seized,  prosecuted  and  condemned,  in  any  of  the  Cir- 
cuit Courts  or  District  Courts,  in  the  District  where  the  said  ship 
or  vessel  may  be  found  or  seized.  And  neither  the  importer,  nor 
any  person  claiming  from  or  under  him,  shall  hold  any  right  or 
title  whatsoever  to  any  negro,  mulatto,  or  person  of  colour,  nor  to 
the  service  or  labour  thereof,  who  may  be  imported  or  brought 
within  the  United  States,  or  territories  thereof,  in  violation  of  this 
law,  but  the  same  shall  remain  subject  to  any  regulations  not  con- 
travening the  provisions  of  this  act,  which  the  Legislatures  of  tiie 
several  States  or  territories  at  any  time  hereafter  may  make,  for 
disposing  of  any  such  negro,  mulatto,  or  person  of  colour."  (s.  7*) 
^'  That  if  any  ship  or  vessel  shall  be  found,  from  and  after  the  first 
day  of  January,  1808,  in  any  "river,  port,  bay,  or  harbour,  or  on 
the  high  seas,  within  the  jurisdictional  limits  of  the  United  States, 
or  hovering  on  .the  coasts  thereof,  having  on  board  any 
negro,  mulatto,  or  person  of  colour,  for  the  purpose  of  selling  them 
as  slaves,  or  with  intent  to  land  the  same  in  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  contrary  to  the  prohi- 
bition of  this  act,  every  such  shiporvessel,^togethcr  with  her  tackle, 
apparel,  and  furniture,  and  the  goods  or  eiTects  which  shall  be 
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It  appeared,  by  the  evidence,  that  Roberts,     1825. 
being  employed  as  an  inspector  in  a  revenue  boat  tUTj^J^ 
at  the  Bcdize,  near  the  mouth  of  the  Mississippi,    Segunda. 

found  on  board  the  same,  shall  be  forfeited  to  the  use  of  the^United 
States,  and  may  be  seized,  prosecuted  and  condemned  in  any 
court  of  the  United  States  having  jurisdiction  thereof.  And  it 
shall  be  lawful  for  the  President  of  the  United  States,  and  he  is 
hereby  authorized,  should  he  deem  it  expedient,  to  cause  any  of 
the  armed  vessels  of  the  United  States  to  be  manned  and  employ* 
ed  to  cmize  on  any  part  of  the  coast  of  the  United  States,  or  ter- 
ritories thereof,  where  he  may  judge  attempts  will  be  made  to  vio- 
late  the  provisions  of  this  act,  and  to  instruct  and  direct  the  com- 
manders of  armed  vessels  of  the  United  States,  to  seize,  take,  and 
bring  into  any  port  of  the  United  States,  such  ships  or  vessels, 
and  moreover  to  seize,  take,  and  bring  into  any  port  [of  'the 
United  States,  all  ships  or  vessels  of  the  United  States, 
wheresoever  found  on  the  high  seas,  contravening  the  pro- 
visions  of  this  act,  to  be  proceeded  against  according  to 
law,"  &c.  *'  And  the  proceeds  of  all  ships  and  vessels,  their 
tackle,  apparel,  and  furniture,  and  the  goods  and  effects  on  board 
of  them,  which  shall  be  so  seized,  prosecuted,  and  condemned,  shall 
be  divided  equally  between  the  United  States  and  the  officers  and  « 

men  who  shall  make  such  seizure,  take,  or  bring  the  same  into  port 
for  condemnation,  whether  such  seizure  be  made  by  an  armed  ves- 
sel of  the  United  States,  or  revenue  cutters  thereof;  and  the  same 
shall  be  distributed  in  like  manner  as  is  provided  by  law  for  the 
distribution  of  prizes  taken  from  an  enemy  :  Provided^  That  the 
officers  and  men,  to  be  entitled  to  one  half  of  the  proceeds  afore- 
said, shall  safe  keep  every  negro,  mulatto,  or  person  of  colour, 
found  on  board  of  any  ship  or  vessel  so  by  them  seized,  taken,  or 
brought  into  Court  for  condemnation,  and  shall  deliver  every  such 
negro,  mulatto,  or  person  of  colour,  to  such  person  or  persons  as 
shall  be  appointed  by  the  respective  States,  to  receive  the  same  \ 
and  if  no  such  person  or  persons  shall  be  appointed  by  the  respec- 
tive States,  they  shall  deliver  every  such  negro,  mulatto,  or  person 
of  colour,  to  the  overseers  of  the  poor  of  the  port  or  place  where 
such  ship  or  vessel  may  be  brought  or  found,  and  shall  immediate* 
ly  transmit  to  the  Governor,  or  chief  magistrate  of  the  State, .  an 
account  of  their  proceedings,  together  with  the  number  of  such  ne* 
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1825.  on  the  18th  of  April,  1818,  boarded  the  vessel, 
Vj^^Y^^  and  declared  that  he  had  seized  her.  He,  soon 
Segunda.  afterwards,  went  on  shore,  and  put  a  person  on 
board  to  take  charge  of  the  vessel,  which  remain- 
ed at  anchor  opposite  the  block-house,  until  the 
2l8t  of  April,  when  Lieutenant  Meade,  with  six 
soldiers  in  a  boat,  went  from  Fort  St.  Philip,  in 
company  with  a  custom-house  boat,  and  Mr. 
Gardner,  an  officer  of  the  customs,  on  board, 
took  possession  of  the  vessel,  and  brought  her 
up  under  the  guns  of  the  fort.  It  appeared,  that 
Roberts,  afterwards,  came  on  board  the  vessel, 
but  did  not  remain  on  board  until  her  arrival  at 
the  city  of  New-Orleans,  he  having  left  her  in 
order  to  board  another  vessel  in  the  river.  On 
the  21st  of  April,  Mr.  Chew,  the  Collector  at 
New-Orleans,  acting  on  independent  information 
which  he  had  received,  sent  an  armed  revenue  boat, 
with  an  Inspector  of  the  Customs,  down  the  river, 
with  instructions  to  seize  the  vessel .    On  arriving  at 

groes,  mulattoes,  or  persons  of  colour,  and  a  descriptive  list  of  the 
same,  that  he  may  give  directions  respecting  such  negroes,  mulat- 
toes,  or  persons  of  colour."  The  act  of  the  Legislature  of  the 
State  of  Louisiana,  passed  on  the  13th  of  March,  1818,  after  reci- 
ting the  substance  of  the  above  4th  section  of  the  act  of  Congress, 
proceeds  to  declare,  that  the  Sheriff  of  the  parish  of  New-Orleans 
is  authorized  and  required  to  receive  any  negro,  &c.  delivered  to 
Jiim  in  virtue  of  the  act  of  Congress,  until  the  proper  Court  pro- 
nounces a  decree  of  condemnation ;  and  after  such  condemnation, 
it  authorizes  him  to  sell  such  negro,  &c.  as  a  slave  fur  life;  and 
then  declares,  'Mhat  the  proceeds  of  such  sale  shall,  after  de- 
ducting all  charges,  be  paid  over  by  the  said  Sheriff,  one  moiety  for 
the  us«  of  the  commanding  officer  of  the  capturing  vessel,  and  the 
other  moiety  to  the  treasurer  of  the  Charity  Hospital  of  New- 
Orleans,  for  the  use  and  benefit  of  the  said  hospital." 
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Fort  St.  Philip,  they  found  the  vessel  at  anchor  op-  1 825. 
posite  the  fort,  with  a  Serjeant's  guard  on  board,  TheJMSfii 
which  had  been  placed  there  by  Major  Humphrey,  Sq^da. 
the  commanding  officer  at  the  fort.  The  inspec- 
tor received  from  that  officer  the  ship's  papers, 
and  took  possession  of  the  vessel  and  negroes, 
the  guard  having  been  withdrawn,  and  brought 
them  up  to  the  city  of  New-Orleans.  Proceed- 
ings were  commenced  against  the  property  at  the 
instance  of  Mr.  Chew,  and  the  other  officers  of 
the  customs,  and  though  his  name  was  not  in- 
serted in  the  libel,  the  prosecution  was  conducted 
by  him  until  its  final  determination,  and  the  other 
parties  claiming  as  captors,  or  seizors,  did  not 
intervene  until  after  the  decree  of  this  Court  on 
the  appeal  in  the  original  cause. 

The  Court  below  pronounced  a  decree,  dismiss- 
ing the  claims  of  Messrs.  Roberts,  Humphrey, 
Meade,  and  Gardner,  and  allowing  that  of  the 
Collector  and  other  officers  of  the  customs,  and 
the  cause  was  brought  by  appeal  to  this  Court. 

Mr.  Livingston,  for  the  appellant,  Roberts,  in-  March  i5(^ 
sisted,  that  he  was  entitled  as  the  first  seizor, 
under  the  act  of  Congress  of  the  3d  of  March, 
1807,  c.  77.  8.  7.  and  the  act  of  the  Legislature 
of  Louisiana,  passed  on  the  13th  of  March,  1818, 
in  pursuance  of  the  act  of  Congress,  to  a  moiety 
of  the  proceeds  of  the  vessel  and  negroes  found 
on  board.  He  exercised  all  the  authority  and 
control  over  the  vessel  he  was  capable  o^  with 
the  force  at  his  disposition.  The  persons  on 
board  submitted  to  the  seizure  ;  and,  as  in  cap- 
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182S.  tures  jwre  hdliy  it  ib  not  necessary  that  there 
^Pll^'^^  should  be  a  physical  superiority  of  force  on  the 
fl^puida.  part  of  the  captors.  He  was  afterwards  com- 
pelled to  abandon  the  possession ;  and  such  an 
abandonment,  from  the  force  and  fear  of  another 
party,  cannot  invalidate  the  original  seizure.*  By 
the  a:ct  of  Congress,  (s.  7.)  the  proceeds  of  the 
vessel  and  effects  are  to  be  divided  equally  be- 
tween the  United  States  and  the  officers  and 
men  who  shaU  ma&e  the  teizure ;  and  by  the  act 
of  Louisiana,  the  proceeds  of  the  negroes  are 
to  be  divided  equally  between  the  cammandii^g 
officer  of  the  capturing  wsed,  and  the  charity 
hospital.  The  appellant,  Roberts,  is  entitled  in 
both  capacities ;  and  the  revenue  officers,  who 
came  in  after  the  capture  was  complete,  and  dis- 
posiiessed  him  who  was  the  first  seizor,  can  .have 
no  claim  under  either  act. 

Mr.  Keiff  for  the  appellants,  Gardner,  Meade, 
and  Humphrey,  argued  upon  the  facts,  to  show 
that  they  were  the  real,  meritorious  captors. 

The  Attorney  Generaly  for  the  respondents, 
insisted,  that  if  any  of  the  parties  before  the 
Court  were  entitled,  the  Collector  and  other  offi- 
cers of  the  customs  were  the  only  parties  enti- 
tled by  law  to  be  considered  as  the  captors  or 
seizors,  they  having  made  the  first  effectual  sei- 
zure, and  prosecuted  it  to  condemnation,  whilst 
the  other  claimants  avoided  all  the  expense  and 

a  The  Alexander,  8  CrancVt  Hep.  179- 
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hazard  of  the  prosecution,  and  did  not  intervene  1825. 
until  its  successful  termination.  The  law  does  ThTiwcfii 
not  mean  to  encourage  that  kind  of  seizure,  Segunda. 
where  the  captor  lays  his  hand  on  the  subject, 
and  takes  it  off  again.  That  person  is  the  seizor 
who  informs  and  prosecutes.  If  any  other  per- 
son cledms  a  title,  he  is  bound  to  intervene  before 
the  first  adjudication,  and  submit  his  claim  to  the 
decision  of  the  Court."*  It  may  be  doubted, 
whether,  under  the  7th  section  of  the  act  of  Con- 
gress, any  person  can  be  entitled,  as  a  seizor,  ex- 
cept the  officers,  &c.  of  the  armed  vessels,  and 
revenue  cutters  of  the  United  States.  If  it  be  a 
ca9us  omisiuSj  none  of  the  captors  now  before  the 
Court  are  literally  within  the  terms  of  the  act, 
and  the  whole  of  the  forfeiture  must  be  to  the 
United  States.  But,  if  any  are  entitled,  the  Col- 
lector is  clearly  to  be  preferred. 

Mr.  Justice  Stort  delivered  the  opinion  oi  March  xm. 
the  Court. 

The  case  of  the  Josefa  Segunda,  in  which  the 
present  controversy  had  its  origin,  is  reported  in 
the  fifth  volume  of  Mr.  Wheaton's  Reports.  It  is 
only  necessary  to  mention,  that  after  the  con- 
demnation of  the  vessel,  in  the  District  Court  of 
Louisiana,  and  before  the  intervention  pi  the  ap- 
peal to  this  Court,  the  negroes  seized  on  board 
of  her,  in  pursuance  of  the  act  of  Congress,  and 
the  act  of  Louisiana,  which  will  be  hereafter 
commented  on,  were  delivered  by  Mr.  Chew,  (the 

a  Hargr.  Law  Tracts,  226, 227- 
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1885.  elector  of  the  Cwtoms,)  to  the  Sheriff  of  the 
parish  of  New-OrleMM»i  to  be.  sold  sceordfng^  to 
law;  and  a  ^w  days  afterwards  a  neir  libely 
daimiiig  the  propertf  of  the  negroes,  having  been 
filed  by  the  Spanish  owners,  (whieh  was  after* 
wards  cKfonissed,  and  on  appeal,  the  disminal. 
confirmed  hj  this  Conrt,)  by  consent  of  lA  the 
parties  in  interest,  the  negroes  were  sold  hj  the 
ERieriff,  and  the  proceeds  lodged  in  the  Bank  of 
the  United  States,  subject  to  the  order  of  the 
IKstrict  Coort.  The  question  now  in  contesta- 
tion req>eets  the  manner  in  which  the  proceeds 
of  this  sale,  as  well  as  of  the  sale  of  the  vessel 
and  efibets,  are  to  be  distributed,  and  dm-pitfties 
who  are  entitled  to  them.  Bfr.  Roberts,  wiMh  is 
an  Inspector  of  the  Customs,  daims'title  as  the 
original  seizor  or  captor;  Messrs.  Gardner, 
Meade,  and  Humphrey,  make  a  like  claim  under 
a  subsequent  military  seizure  made  by  them  ;  and 
Mr.  Chew,  and  the  Surveyor  and  Naval  Officer 
of  the  port  of  New-Orleans,  a  like  claim  as  the 
true  and  actual  captors  and  seizors,  who  made 
the  last  and  only  effectual  seizure,  and  prose- 
cuted the  same  to  a  final  decree  of  condemna- 
tion. 

Mr.  Chew  caused  the  original  libel  against  the 
vessel  to  be  brought,  and  though  his  name  is  ac- 
cidentally omitted  in  it  as  the  officer  through 
whose  instrumentality  the  seizure  was  made,  yet 
it  is  admitted,  and  indeed  could  not  be  denied,  that 
he  was  the  sole  responsible  prosecutor  of  the 
suit,  until  the  final  condemnation  of  the  vessel, 
and  the  final   dismissal  of  the  second  libel, 
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brought  by  the  original  Spanish  claimants.   The     1825. 
claims  of  all  the  other  parties  now  before  the  r^^TT^ 
Court,  adverse  to  that  of  Mr.  Chew,  have  inter-    Snunda. 
vened  since  the  final  judgment  pronounced  in 
the  Supreme  Court  in  the  cause. 

The  Josefa  Segunda  was  finally  condemned 
under  the  seventh  section  of  the  Slave  Trade 
Act,  of  the  2d  of  March,  1807,  ch.  77.  It  will  be 
necessary  to  refer  to  the  terms  of  that  section  at 
large,  because  the  question  here  respects  as  well 
the  distribution  of  the  proceeds  of  the  vessel^ 
(which  must  be  made  according  to  the  rules  pre- 
scribed in  that  section,)  as  of  the  proceeds  of  the 
sale  of  the  negroes,  who  were  unlawfully  brought 
into  the  United  States ;  and,  in  the  progress  of 
the  discussion,  it  will  materially  aid  us  in  the  de- 
cision of  the  latter,  to  ascertain  who,  by  the  con- 
struction of  that  section,  are  the  captors  entitled 
to  the  distribution  of  the  former. 

The  fourth  section  of  the  act  of  1807  provides, 
that  ^^  neither  the  importer,  nor  any  person  or 
persons  claiming  from  or  under  him,  shall  hold 
any  right  or  title  whatsoever  to  any  negro,  &c. 
who  may  be  imported  or  brought  within  the 
United  States,  or  territories  thereof,  in  violation 
of  this  law ;  but  the  same  shall  remain  subject  to 
any  regulations,  not  contravening  the  provisions 
of  this  act,  which  the  Legislatures  of  the  several 
States  or  territories,  at  any  time  hereafter  may 
make,  for  disposing  of  any  such  negro,"  &c. 
Accordingly,  the  Legislature  of  Louisiana,  on  the 
13th  of  March,  1818,  passed  an  act  avowedly  to 
meet  the  exigency  of  this  section,  which  act,  fff- 
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1825.  ter  reciting  the  substance  of  the  same  section, 
^XlTY^  proceeds  to  declare,  that  the  Sheriff  of  the  parish 

SegHnda.  of  New-Orleans  is  authorized  and  required  to 
receive  any  negro,  &c.  delivered  to  him  in  vir- 
tue of  the  act  of  Congress,  until  the  proper 
Court  pronounces  a  decree  of  condemnation ; 
and  after  such  condemnation,  it  authorizes  him 
to  sell  such  negro,  &c.  as  a  slave  for  life ;  and 
then  declares,  that  ^^  the  proceeds  of  such  sale 
shall,  after  deducting  all  charges,  be  paid  over 
by  the  said  Sheriff,  one  moiety  for  the  use  of  the 
commanding  officer  of  the  capturing  vessel,  and 
the  other  moiety  to  the  treasurer  of  the  Charity 
Hospital  of  New*Orleans,  for  the  use  and  benefit 
of  the  said  hospital."  There  is  no  doubt  that 
this  act  is  not  in  contravention  of  the  intention 
of  the  act  of  Congress,  for  the  sixth  section  con- 
tains a  proviso,  recognising  the  validity  of  such  a 
sale,  when  made  under  the  authority  of  a  State 
law. 

j.irif^Hktion     Somc  objection  has  been  suggested  as  to  the 

♦»f  the  Distiift  •        •     j*     a*  /*  ^i        t\'     ^    •         ^^  r»  -r  •     • 

Court  over  tiKjunsdiction  ot  the  District  Court  ut  Louisiana,  to 
roedh"g5.  ^'"entertain  the  present  proceedings,  upon  the 
ground  that  the  distribution  is  to  be  made  under 
this  act  by  the  Sheriff  of  New-Orleans.  But 
upon  a  full  consideration  of  the  act  of  1807,  we 
are  of  opinion,  that  the  objection  cannot  be  main- 
tained. By  the  judiciary  act  of  1789,  as  well  as 
by  the  express  provisions  of  the  act  of  1807,  the 
District  Court  has  jurisdiction  over  seizures 
made  under  the  latter  act.  The  principal  pro- 
ceedings are  certainly  to  be  against  the  vessel, 
and  the  goods  and  effects  found  on  board.    But 
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the  negroes  are  also  to  be  taken  possession  of,  1825« 
for  the  purpose  of  being  delivered  over  to  the  ^[lU^j^^ 
State  governments,  according  to  the  provision  Segundi. 
of  the  act ;  and  it  is  obvious,  that  this  delivery 
can  only  be  after  a  condemnation  has  occurred, 
since  it  is  only  in  that  event  that  the  State  Legis- 
lature can  acquire  any  right  to  dispose  of  them. 
The  proviso  in  the  seventh  section,  that  the 
officers  to  whom  a  moiety  of  the  proceeds  is 
given  on  condemnation,  shall  be  so  entitled  only 
in  case  they  safely  keep  and  deliver  over  the  ne- 
groes according  to  the  laws  of  the  States,  ope- 
rates by  way  of  condition  to  the  completion  of 
their  title ;  but  does  not  import  any  requirement 
that  the  delivery  shall  be  until  after  the  condem- 
nation. On  the  contrary,  as  by  a  decree  of  res- 
titution of  the  vessel  and  effects,  the  claimants 
would  be  entitled  to  a  restitution  of  the  negroes, 
the  reasonable  construction  seems  to  be,  that 
they  rem£un  subject  to  the  order  of  the  District 
Court,  as  property  in  the  custody  of  the  law, 
though  in  the  actual  possession  of  the  seizing 
officers*  The  possession  of  the  latter  is  the  pos- 
session of  the  Court,  as  much  in  respect  to  the 
negroes  as  the  vessel  and  cargo ;  and  it  must  re- 
main until  the  Court,  by  pronouncing  a  final  de- 
cree,  directs  in  what  manner  it  is  to  be  surren- 
dered. In  the  present  case,  the  negroes  were 
sold,  and  the  proceeds  substituted  for  them  were 
in  the  custody  of  the  Court.  It  was,  therefore, 
authorized  to  deliver  them  over  to  the  parties 
who  should  be  entitled,  under  the  State  law.  In 
terms,  the  State  law  required  the  delivery  to  the 
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1825.    Sheriff  to  the  use  of  the  parties;  but  who  the 
^l^^^^^ll^  parties  were  to  whose  use  the  Sheriff  must  hold 
S^guidiu  them,  could  not  be  aseertained  by  him,  but  must 
be  awarded  by  the  Courts  to  wbomi  as  an  inci- 
dent to  the  principal  cause,  it  exclusively  be-^ 
longed.    In  what  manner  could  any.  other  Court 
be  authorized  to  ascertain  who  was  the.  comr 
mamdmg  ojficer  of  ike  captwring  veadt    The 
decree  of  the  Court,  in  distributing  die  proceeds 
of  the  vessel  and  cargo,  must  necessarily  involve 
this  inquiry ;  and  certainly  it  cannot  for  a  mo-* 
ment  be  maintained  in  argument,  that  any  other 
person  than  the  commander  of  the  capturing 
vessel,  who  would  share  the  proceeds  q£  the  prise 
and  her  cargo,  could  be  within  the  meaning  of 
the  law  of  Louisiana.    Tlra  common  *  form  of 
*  drawing  up  decrees,  in  cases  of  condemnation,  is,  ^ 
that  the  proceeds  be  distributed  according  to 
law.     But  if  any  difficulty  arises,  upon  petition, 
the  Court  always  proceeds  to  decide  who  are  the 
parties  entitled  to  distribution,  and  to  make  a 
supplementary  decree.     But  it  may  do  the  same 
in  the  first  instance,  and  make  the  particulars  of 
the  distribution  a  part  of  the  original  decree.   In 
the  present  case,  if  the  original  decree  had  been 
drawn  out  at  large,  it  ought  to  have  been,  that  the 
negroes  so  captured  be  delivered  over  to  the  She- 
riff of  New-Orleans  for  sale,  according  to  the  act 
of  Louisiana  in  this  behalf  provided,  and  that  the 
net  proceeds  of  the  sale  be  afterwards  paid  over,^ 
viz.  one  moiety  to  A.  B.,  adjudged  by  the  Court  to 
be  the  commanding  officer  of  the  capturing  ves- 
sel, and  the  other  moiety  to  the  Charity  Hospital 
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of  New-Orleans.     This  course  of  proceeding  is     1825* 
very  familiar  in  prize  causes ;  where  the  Court  ^pj^j^^ 
of  \dmiralty  always  ascertains  who  are  the  cap-    Segundi. 
tors  entitled  to  the    prize  proceeds ;    and   the 
Courts  of  common  law  will  never  entertain  any 
jurisdiction  over  the  proceeds  until  after  such  ad- 
judication.    Considering  this  cause,  then,  as  a 
cause  of  admiralty  and  maritime  jurisdiction,  be- 
longing exclusively  to  the  Courts  of  the  United 
States,  we  are  not  aware  how  any  other  Court 
could  adjudge  upon  the  question  who  were  the 
captors  or  seizors  entitled  to  share  the  proceeds ; 
and  we  think  that  the  District  Court  has  jurisdic- 
tion over  the  present  proceedings. 
In  respect  to  the  claim  of  Mr.  Roberts,  we  do    ^^ai  u  ne- 

*  '  oeuary  to  coo- 

not  think  that  the  evidence  establishes  that  he  »t>»"^ »  ▼»"«* 

ever  made  any  valid  seizure  of  the  vessel.  It  is  to  enutie  tho 
not  sufficient  that  he  intended  to  make  one,  or  proceeds  ec  % 
that,  on  some  occasions,  he  expressed  to  third  °'  ** ""' 
persons  that  he  had  so  done.  There  must  be  an 
open,  visible  possession  claimed,  and  authority 
exercised  under  a  seizure.  The  parties  must 
understand  that  they  are  dispossessed,  and  that 
they  are  no  longer  at  liberty  to  exercise  any  do- 
minion on  board  of  the  ship.  It  is  true,  that  a 
superior  physical  force  is  not  necessary  to  be  em- 
ployed, if  there  is  a  voluntary  acquiescence  in  the 
seizure  and  dispossession.  If  the  party,  upon 
notice,  agrees  to  submit,  and  actually  submits,  to 
the  command,  and  control  of  the  seizing  officer, 
that  is  sufficient ;  for,  in  such  cases,  as  in  cases 
of  captures  jure  heU%  a  voluntary  surrender  of 
authority,  and  an  agreement  to  obey  the  captor, 
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1^25.    supplies  the  place  of  actual  force.    But)  here, 
^-^^*'^|^^  Mr.  Roberts  gave  no  notice  of  the  seizure  to  the. 

Scgwida.  persons  on  board ;  -he  exercised  no  authority,  and 
claimed  no  possession.  He  had  no  force  ade- 
quate to  compel  submission ;  and  his  appearance 
in  the  vessel  gave  no  other  character  to  him  than 
that  of  an  inspector,  rightfully  on  board,  in  per- 
formance of  his  ordinary  duties.'  To  construe 
such  an  equivocal  act  as  a  seizure,  would  be  un- 
settling principles. 

Messrs.  Humphrey,  Meade,  and  Gairdner,  cer- 
tainly did  make  a  seizure,  by  their  open  possession 
of  die  vessel,  and  bringing  her  under  the  guns  of 
Fort  St.  Philip.  But  there  is  this  objection  to  die 
seizure,  both  of  Mr.  Roberts,  (assuming  that  he 
made  one,)  and  of  the  other  persons,  that  it  was 
never  followed  up  by  any  subsequent  prosecution 

P^  ^  «  or  proceedings.  The  seizure  of  Messrs.  Hum- 
^ndonment  of  phrey,  Meade,  and  Gardner,  seems  to  have  been 
voluntarily  abandoned  by  them  ;  and  even  that  of 
Mr.  Roberts,  if  he  made  one,  does  not  seem  to 
have  been  persisted  in.  Now,  a  seizure,  or  cap- 
ture, call  it  which  we  may,  if  once  abandoned, 
without  the  influence  of  superior  force,  loses  all 
its  validity,  and  becomes  a  complete  nullity.  Like 
the  common  case  of  a  capture  at  sea,  and  a  vo- 
luntary abandonment,  it  leaves  the  property  open 
to  the  next  occupant.  But  what  is  decisive  in 
our  view  is,  that  neither  of  these  gentlemen  ever 
attempted  any  prosecution,  or  intervened  in  the 
original  proceedings  in  the  District  Court,  claim- 
ing to  be  seizors,  which  was  indispensable  to 
consummate  their  legal  right ;  and  their  claim 


a  seizure. 
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was,  for  the  first  time,  made  after  a  final  decree  1825. 
of  condemnation  in  the  Supreme  Court.  This  mjTjT^ 
was  certainly  a  direct  waiver  of  any  right  acquired  Segunda. 
by  their  original  seizures.  It  is  not  permitted  to 
parties  to  lie  by,  and  allow  other  persons  to  incur 
all  the  hazards  and  responsibility  of  being  held 
to  damages  in  case  the  seizure  turns  out  to  be 
wrongful,  and  then  to  come  in,  after  the  peril  is 
over,  and  claim  the  whole  reward.  Such  a  pro- 
ceeding would  be  utterly  unjust,  and  inadmissi- 
ble. If  the  parties  meant  to  have  insisted  on 
any  right,  as  seizors,  their  duty  was  to  have  in- 
tervened in  the  District  Court  before  the  hear- 
ing on  the  merits,  according  to  the  course  point- 
ed out  by  Lord  Hale  in  the  passage  cited  at  the 
bar,  where  there  are  several  persons  claiming  to 
be  seizors  of  forfeited  property.'  In  the  present 
case,  Mr.  Chew  actually  advanced  a  considerable 
sum  of  money  for  the  maintenance  of  these  ne- 
groes during  the  pendency  of  the  suit ;  and  if  it 
had  been  unsuccessful  he  must  have  exclusively 
borne  the  loss.  Upon  the  plain  ground,  then, 
that  Mr.  Roberts,  and  Messrs.  Humphrey,  Meade, 
and  Gardner,  have  not  followed  up  their  seizure 
by  any  prosecution,  such  as  the  act  of  1807  re- 

a  Harg.  Law  TractSy  (4to.)  p.  227*  **  At  common  law,  any 
person  might  seize  uncustomed  goods  to  the  use  of  the  king  and 
himself,  and  thereupon  inform  for  a  seizure.  But  yet,  if  A.  seize 
goods  uncustomed,  and  then  B.  seize  them  for  the  same  cause,  he 
that  first  seizeth  ought  to  be  preferred  as  the  informer.  And, 
therefore,  if  B.,  that  seized  after,  first  inform,  and  A.  also  inform, 
A.  JBay  be  admitted  to  interplead  with  B.,  upon  the  priority  of 
theieizure,  before  the  merchant  shall  be  put  to  answer  either.'' 
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1825.  quires,  we  are  of  opinion,  that  there  is  no  foun- 
^^j'^^  dation,  in  point  of  law,  for  their  claims. 
Seginda.  That  Mr.  Chew,  on  behalf  of  himself,  and  the 
Surveyor  and  Naval  Officer  of  the  port  of  New- 
Orleans,  did  make  the  seizure  on  which  the  pro- 
secution in  this  case  was  founded,  is  completely 
proved  by  the  evidence  ;  it  is  also  admitted  by 
the  United  States,  in  their  answer  to  the  libel  of 
Messrs.  Carricaberra,  &c.  the  Spanish  claimants, 
and  is  averred  by  Mr.  Chew,  and  his  coadjutors, 
in  their  separate  allegation  and  answer  to  the 
same  libel.  While  the  vessel  lay  at  Fort  St.  Phi- 
lip, armed  boats,  under  revenue  officers,  were  sent 
down  by  him,  with  orders  to  seize  her,  and  bring 
her  up  to  New-Orleans  for  prosecution,  which 
was  done  accordingly. 

The  remaining  question  then  is,  whether  Mr. 
Chew,  for  himself  and  his  coadjutors  in  office, 
is  to  be  considered  as  entitled  to  the  proceeds  of 
the  vessel  under  the  act  of  Congress,  and  to 
the  proceeds  of  the  negroes,  as  '*  the  command- 
ing officer  of  the  capturing  vessel,"  within  the 
sense  of  the  Louisiana  law. 

If  he  is  entitled  to  the  proceeds  of  the  vessel 
and  cargo,  under  the  7th  section  of  the  act  of 
1807,  then,  we  think,  he  must  be  fairly  consider- 
ed as  within  the  spirit,  if  not  the  letter,  of  the  act 
of  Louisiana. 

The  7th  section  is  certainly  not  without  diffi- 
culty in  its  construction.  In  the  first  clause  it 
declares,  that  vessels  found  *'  in  any  river,  port, 
bay,  or  harbour,  or  on  the  high  seas,  within  the 
jurisdictional  limits   of   the   United  States,   or 
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hovering  on  the  coast  thereof,  having  on  board  1825. 
any  negro,  &c.  for  the  purpose  of  selling  them  TheJowJk 
as  slaves,  &c.  contrary  to  the  prohibitions  of  this  Segunda. 
act,  shall  be  forfeited  to  the  use  of  the  United 
States,  and  may  be  seized,  prosecuted,  and  con- 
demned, in  any  Court  of  the  United  States  hav- 
ing jurisdiction  thereof."  Under  this  clause, 
standing  alone,  it  cannot  be  doubted,  that  any 
person  might  lawfully  seize  such  a  vessel  at  his 
peril,  and  if  the  United  States  should  choose  to 
adopt  his  act,  and  proceed  to  adjudication,  he 
would,  in  the  event  of  a  condemnation,  be  com- 
pletely justified.  But  it  may  be  considered  as 
peculiarly  the  duty  of  the  officers  of  the  customs, 
to  watch  over  any  maritime  infractions  of  the 
laws  of  the  United  States ;  and,  by  the  Collec- 
tion Act  of  1799,  (eh.  128.  s.  70.)  it  is  made  the 
duty  of  all  custom-house  officers,  as  well  within 

their  Districts  as  without,  to  make  seizures  of  all 

• 

vessels  violating  the  revenue  laws.  *' 

The  section,  then,  in  the  next  clause,  authori- 
zes the  President  of  the  United  States  to  employ 
any  of  the  armed  vessels  of  the  United  States  to 
cruise  on  any  part  of  the  coast,  to  prevent  viola- 
tions of  the  act,  and  to  instruct  and  direct  the 
commanders  of  such  armed  vessels,  to  seize  all 
vessels  contravening  the  act,  "  wheresoever 
found  on  the  high  seaSy^  omitting  the  words,  ^'  in 
any  river,  port,  bay,  or  harbour,"  contained  in  the 
former  clause.  It  then  proceeds  to  declare,  that 
the  proceeds  of  all  such  vessels,  when  condemned, 
^*  shall  be  divided  equally  between  the  United 
States,  and  the  officers  and  men,  who  shall  make 

Vol.  X.  42 
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1835.    sueh  seizure,  take  or  bring  the  same  into  port  for 
^Ij^Tj^^  eoodemnation,  whether  such  service  be  made  by 
fl^nda.  an  armed  vessel  of  the  United  States,  wrmmmu 
cutteti  thereof f  and  die  same  shall  be  distributed 
in  like  manner  as  is  provided  by  law  for  the  dis- 
tribution of  prizes  taken  from  an  ^lemy/'    In  a 
strict  senie,  the  present  seizure  was  not  made  by 
an  arm6d  vessel  of  the  United  States,  nor  by  a 
revenue  cutter,  which,  by  the  act  of.  1799,  (ch. 
128.  s»  98.)  the  Presi^nt  is  at  liberty  to  reqiure 
to  co-operate  with  the  navy.    But  if  we  consider 
these  cases  as  put  only  byway  of  example,  or  if  we 
give  an  enlarged  meaning  to  the  words  '*  revenue 
cutter,"  so  as  to  include  revenue  boats,  such  as 
the  Collector  isf  by  the  act  of  1799,  (ch.  128.  s. 
101.)  authorized  to  employ,  with  the  approbation 
of  the  Treasury  department,  then  the  seizure  of 
Mr.  Chew  may  be  brought  within  the  general 
terms  of  the  act.     The  United  States  do  not  apf- 
pear  to  have  resisted  this  construction  as  to  the 
proceeds  of  the  sale  of  the   Josefa    Segunda. 
And,  on  the   other  hand,  if  wc   consider,  that 
the  act   meant  to  deal  out  the  same  rights  to 
all   parties  who  might  seize  the  ofTending  ves- 
sel, whether  they  were  officers  of  armed  vessels, 
or  of  revenue  cutters,  or  merely  private  individu- 
als, who  may  seize  and  prosecute  to  condemna- 
tion, then,  under  that  construction,  Mr.  Chew 
may  be  properly  deemed  the  seizing  officer,  en- 
titled, with  his  crew,  to  the  proceeds  of  the  ves- 
sel.   If  such  a  construction  is  not  admissible, 
within  the  equity  of  the  act,  then  it  is  a  cams  omu" 


OF  THE  UNITED  STATED.  3S1 

«tw,  and  the  property  yet  remains  undisposed  of  by     1 825. 

Upon  the  best  consideration  which  we  have    segunda. 
been  able  to  give  the  case,  we  are  of  opinion, 
that  it  is  a  castis  omissus^  or  rather,  that  ail  the 
beneficial  interest   vests  in  the  United   States. 
The  first  clause  of  the  seventh  section  declares, 
that  all  vessels  ofiTending  against  it,  ^^  shall  be 
forfeited  to  the  use  of  the  United  States,*^  and 
may  be  seized,  prosecuted,  and  condemned,  ac- 
cordingly.   The  seizure  may  be  made  by  any 
person ;  but  the  forfeiture  is  still  to  be,  by  the 
terms  of  the  act,  for  the  use  of  the  United  States. 
If  the  act  had  stopped  here,  no  difiicuky  in  its 
construction  could  have  occurred.     As  nothing  is 
given  by  it  to  the  seizing  officer,  nothing  could 
be  claimed  by  him  except  from  the  bounty  'Of 
the  government.     The  subsequent  clause  looks 
exclusively  to  cases  where  the  seizure  is  made  by 
armed  vessels  of  the  navy,  or  by  revenue  cutters, 
and  directs,  in  such  an  event,  a  distribution  to  be 
made  in  the  same  manner  as  in  eases  of  prizes 
taken  from  an  enemy.     Correctly  speaking,  these 
cases  constitute  exceptions  from  the  preceding 
clause,  and  take  them  out  of  the  general  Ibffei- 
ture  ^*  to  the  use  of  the  United  States^    It  nright 
have  been  a  wise  policy  to  have  extended  the  be- 
nefit of  these  provisions  much  farther,  or  to  have 
given,  as  the  afct  of  the  20th  of  April,  1818,  (ch. 
85.)  has  given,  a  moiety  in  all  cases  to  the  person 
who  should  prosecute  the  seizure  to  ^ect.     But 
Courts  of  law  can  deal  with  questions  of  this 
nature  only  so  for  as  the  Legislature  has  clearly 
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1835.  expressed  its  will.  Mr.  Chew  appears  to  be  a 
mT^j^^  v^fy  meritorious  ofBceri  and  deserving  of  public 
fletoDdiu  respect  for  his  good  conduct  on  this  occasion. 
But  as  the  act  has  made  no  provision  for  his 
compensation^  he  must  be  left,  in  common  vntb 
those  who  made  the  military  seizure,  to  the  libe- 
rality of  the  government. 

The  remarks  which  have  been  already  made^ 
dispose  of  the  c.ase,  so  far  as  respects  the  pro- 
ceeds of  the  vessel,  and  we  think  they  are  deci- 
sive as  to  the  claim  to  the  proceeds  of  sale  of 
the  negroes.  The  case  as  to  this  matter  is  also 
a  eoHu  amiiiUB  in  the  act  of  Louisiana.  That 
act  had  a  direct  reference  to  the  act  of  Congress, 
and  ^*  the  commanding  officer  of  the  capturing . 
vessel,"  in  the  sense  of  the  former,  must  mean  the 
commanding  officer  of  such  an  armed  vessel,  or 
revenue  cutter,  as  is  entitled  to  share  in  the  dis^ 
tribution  of  the  proceeds  by  the  latter.  It  would 
be  going  very  fax  to  give  a  larger  construction  to 
the  words  than  in  their  strict  form  they  import  ^ 
and  since  they  admit  of  a  reasonable  interpreta- 
tion, by  confining  them  to  the  cases  provided  for 
by  Congress,  we  are  satisfied  that  our  duty  is 
complied  with,  by  assigning  to  them  this  unem- 
barrassed limitation. 

The  decree  of  the  District  Court,  so  far  as  it  dis- 
misses the  claims  of  Messrs.  Roberts,  Humphrey, 
Mead,  and  Gardner,  is  afiirmed,  and  so  far  as  it 
sustains  the  claim  of  Mr.  Chew,  and  the  Naval 
Officer  and  Surveyor  of  the  port  of  New-Orleans, 
is  reversed. 

Decree  accordingly. 
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[Promissort  Nots.    Patmbht.] 

The  President,  Directors,  and  Company  op  the 
Bank  of  the  United  States  v.  The  PttESi- 
DENT,  Directors,  and  Company  of  the  Bank 
OF  THE  State  of  Georgia. 

In  general,  a  payment  received  in  forged  paper,  or  in  any  base  coin, 
is  not  good  ;  and  if  there  be  no  negligence  in  the  party,  he  may 
recover  back  the  consideration  paid  for  them,  or  sue  upon  his  ori- 
ginal demand. 

But  this  principle  does  not 'apply  to  a  payment  made  himafidt  to  a 
Bank,  in  its  own  notes,  which  are  received  as  cash,  and  afterwards 
discovered  to  be  forged. 

in  case  of  such  a  payment  upon  general  account,  an  action  may  be 
maintained  by  the  party  paying  the  notes,  if  there  is  a  balance  due 
him  from  the  Bank  upon  their  general  account,  either  upon  an  in- 
timul  eampuiasstnt,  or  as  for  money  had  and  received. 

ERROR  to  the  Circuit  Court  of  Georgia. 
This  was  an  action  of  assumpsit,  brought  by  the 
plaintiffs  in  error,  the  President,  &c.  of  the  Bank 
of  the  United  States,  against  the  defendants  in 
error,  the  President,  &c.  of  the  Bank  of  the  State 
of  Georgia,  in  which  the  plaintiffs  declared  for 
the  balance  of  an  account  stated,  and  for  money 
had  and  received  to  their  use.  At  the  trial,  the 
plaintiffs  offered  evidence,  to  prove,  that  mu- 
tual dealings  existed  between  the  parties,  in  the 
course  of  which,  each  being  in  the  receipt  of  the 
bills  of  the  other,  they  mutually  paid  in  or  depo- 
sited the  bills  of  the  other  party,  at  intervals,  as 
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1B25«  each  found  the  bills  of  the  other  party  had  accu- 
^^^['■^l^  mulated  to  any  conaiderable  amount  in  their  re- 
V.  ^  apective  vaults ;  and  upon  each  of  such  payments 
or  deposits,  the  amount  thereof  was  entered  as 
so  much  **  cash^  in  the  customer's  book  of  the 
party  depositing,  by  the  proper  officer  of  the 
BBn\  receiving  the  same ;  ftom  which  said  book 
of  the  plaintifis,  which  was  given  in  evidence,  it 
appeared  that  the  sum  of  6,900  dollars  was  the 
balance  due  from  the  defendants  to  the  plaintiffs, 
at  the  time  of  instituting  this  action.  The  plain- 
tiffs also  offered  evidence,  that  the  transactions 
bMween  the  parties  were  almost  eichiBivelgr  in 
the  deposits  of  their  respective  bills  as  aforettid. 
And  the  defendants,  to  maintain  their  a^d  de- 
fence, offered  evidence  to  proves  that  in  one  of 
the  said  deposits  so  made  by  the  plaintiffs,  in  die 
bank  of  the  defendants,  and  so  entered  in  the 
said  book  of  the  plaintiffs  by  the  proper  officer 
of  the  defendants,  at  the  time  the  said  deposit 
was  made,  to  wit,  on  the  25th  of  February,  in  the 
year  1819,  and  which  is  one  of  the  items  com- 
prised in  the  account  upon  which  the  balance 
was  claimed  by  the  plaintiffs,  there  were  paid  in 
38  bills  of  the  defendants'  own  issues  or  notes, 
of  5  dollars  each,  which  had  been  fraudulently 
altered  by  some  person  or  persons  unknown, 
from  the  denomination  of  5  to  that  of  50 ;  and  40 
bills  of  the  defendants'  own  issues  or  notes  of 
10  dollars  each,  which  had  in  like  manner  been 
fraudulently  altered  by  some  person  or  persons 
unknown,  to  that  of  hundreds,  making  together 
1  he  sum  of  5,900  dollars,  demanded  by  the  plain- 


OF  THE  UNITED  STATES.  386 

tiffs  in  this  action ;  which  said  bills  or  notes  had  1825. 
been  subsequently  tendered  by  the  defendants  to  ^l"^]^*^!^ 
the  piaintifis,  before  the  institution  of  this  action^  t. 
and  by  the  plaintiffs  refused.  The  plaintiffs  then  ctaMkU 
offered  evidence  to  prove  that  no  notice  or  intima- 
tion of  the  said  fraudulent  alteration  aforesaid 
was  given  by  the  defendants  to  the  plaintiffs, 
until  the  16th  of  March,  1819,  and  that  the  tender 
to  return  the  said  altered  notes  to  the  plaintiffs 
by  the  defendants,  was  not  made  until  the  17th 
of  March,  1819,  nineteen  days  after  the  receipt 
of  the  said  notes  by  the  defendants  from  the 
plaintiffs,  and  the  entry  of  the  same  in  the  cus- 
tomer's book  of  the  plaintiffs.  The  defendants 
further  offered  evidence  to  prove,  that  the  said 
altered  bills,  so  deposited  by  the  plaintiffs  and 
received  by  the  defendants,  had  been  received 
by  the  plaintiffs  from  the  Planters'  and  Mer- 
chants' Bank  of  Huntsville,  concerning  which 
notes  a  correspo;idence  had  taken  place  between 
the  plaintiffs  and  the  said  Planters'  and  Mer- 
chants' Bank  of  Huntsville,  subsequently  to  the 
detection  of  the  said  fraudulent  alteration,  in  the 
following  words  and  figures,  to  wit : 

Office  Bank  U.  States, 
Savannah,  17th  of  March,  1819. 
Edward  Ravtlins,  Esq. 

Cashier  P.  and  Merchants*  Bank  of  Hunts- 

vUlfi. 

SIR — Upon  a  more  minute  investigation  of  the 

bills  received  last  month  from  Mr.  Hobson,  of 

your  bank^  it  turns  out  that  40  of  the  100  dollar 

notes  of  the  State  Bank  of  this  place,  were  al- 


•       •     - 
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m^    tPi^ff^WitaOjlM  of  theS0  dollv 

pttil^M^  of  g«ttiii^ojroft  toi^z^Noige^  tiro^ 

*^  >  1^  &' :  JEemui  I^  itaiiloM,  for  font  ^fotwiiiiimt^ 

4i^iil)ie  iQiB«i«t^  notieci  of  ^t|ie  baniu^^ttf  IGl^tMp^^ 

Savahnahy  25th  Marchy  1818. 
Le  Roy  Pope,  Esq. 

President  Bank  Huntsville. 
SIR — Will  you  suffer  me  to  introduee  to  your 
acquaintance  and  kindness,  the  bearer^Mr.  Heine- 
mann,  our  teller,  whose  objects  have  already  been 
imparted  to  you  in  my  letters  of  23d  February, 
and  13th  inst.  (copies  in  Mr.  H.'s  possession,)  and 
which,  we  doubt  not,  will  receive  every  facility 
from  your  institution.  Mr.  Heinemann  is  also 
instructed  to  lay  before  you  formal  notice  of  a 
claim  which  we  shall  make  on  your  bank  for  the 
spurious  notes  received  from  Mr.  Hobson,  in  the 
event  of  our  being  cast  in  the  suit  about  to  be 
brought  between  the  Bank  of  Georgia  and  our- 


M> 
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selves  in  the  case.    It  has  been  deemed  a  better    1&2&. 
Gkmrse  than  that  proposed  in  our  Cashier's  letter  u^'^gj^t 
to  Mr.  Rnwlins,  your  Cashier,  of  the  17th  inst.        ▼• 
and  willy  no  doubt,  be  more  agreeable  to  you,  Oeorgta. 

Your  obedient  servant, 
R,  RICHARDSON,  Preirufenf. 

Planters  and  Merchants'  Bank 
OF  HuNTSViLLE,  Ath  May,  1819. 
SIR — ^Your  favour  under  date  of  the  25th,  has 
been  handed  me  by  Mr.  Heinemann,  wherein  you 
give  me  notice,  that  your  bank  holds  this  institu- 
tion bound  to  make  good  the  amount  of  the  spu- 
rious notes  which  you  say  was  received  from  Mr. 
Hobson,  in  the  event  of  your  being  cast  in  a  suit 
about  to  be  brought  between  the  Bank  of  Geor- 
gia and  yourselves*  I  am  directed  by  the  Board 
of  Directors  to  state  to  you,  that  they  highly  ap- 
prove of  the  course  your  bcink  have  adopted  in 
regard  to  these  spurious  notes,  and  we  shall  cheer- 
^Uy  acquiesce  with  the  decision  of  the  Court,  let 
that  be  what  it  may. 

I  am,  respectfully. 

Tour  obedient  servant, 

LE  ROY  FOPEy  President. 
R.  R1CHARDSON9  Esq. 

President  Office  Bank  United  States  j 
8ava/n/naJi. 

And  the  plaintiffs  further  offered  evidence  to 
prove,  that  the  officers  of  the  defendants,  at  the 
time  of  receiving  the  said  altered  notes,  had  in 
their  possession  a  certain  book,  called  the  bank 

Vol.  X.  43 
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1825.     note  register  of  the  said  Bank  of  the  State  of 

^■^TC^  Georsin,  wherein  were  reeistered,  and  recorded, 
T.'.  S.  Bank    ,         f  ,  ,  ^  ,  , 

V.        the  date,  number,  letter,  amount,  and  payees' 
Ikor-i*.    name,  of  all  the  notes  ever  issued  by  the  said 

Ibank,  by  means  of  which,  and  by  reference  where- 
to, the  forgeries  or  alterations  aforesaid  could 
have  been  promptly  and  satisfactorily  detected  ; 
and  further,  that  so  far  as  related  to  the  said 
notes  purporting  to  be  the  notes  of  100  dollars, 
all  the  genuine  notes  of  the  defendants  of  that 
amount  in  circulation  on  the  said  25th  of  Febru- 
ary, I81&,  were  marked  with  the  letter  A.,  where- 
as twenty- tJiree  of  the  notes  of  100  dollars  each, 
so  received  by  the  defendants  as  genuine  notes, 
when  in  fact  they  were  altered  notes,  bore  the 
letters  B.,C.  orD. 
And  the  defeudanls  further  offered  evidence  to 
prove,  that  the  alteration  in  the  said  notes  consist- 
ed in  extracting  the  ink  of  certain  printed  figures 
and  words  which  expressed  the  amount  of  said 
notee,  And  substituting  therefor  other  printed 
figures  and  words;  the  BignAtures,andeveryother 
part  of  said  notes,  remaining  unaltered.  Where- 
upon, the  parties  having  offered  the  above  evi- 
dence, the  plaintifia  prayed  the  Court. 

1.  To  instruct  the  jury,  that  if  they  believed  the 
said  evidence,  the  sfud  plaintiffs  were  entitled  to 
recover  of  the  said  defendants  the  whole  sum  of 
8,900  dollars,  being  the  balance  so  exhibited  by 
their  customer's  book  aforesaid,  and  as  due  from 
the  said  defendants  to  the  said  plaintiffs  ;  which 
instnictioo  the  Judges  aforesaid,  being  divided 
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in  opinion,  redfused  to  give  ;  and  the  counsel  for    IfllSB. 
the  plaintiffs  excepted  to  the  refusal.  U^LBauk 

2.  The  plaintiffs  prayed  the  Couit  fo  instruct        ▼• 
the  jury^  that  if  they  believed  the  evidence  so    Georgia, 
given,  the  plaintiffs  were  entitled  to  recover  of 

the  defendants  tb^  sum  of  690  dollars,  being  the 
original  value  of  the  altered  notes ;  which  in- 
struction the  said  Judges,  being  divided  in  opi- 
nion, did  not  give ;  to  which  refusal  the'  said 
counsel  for  the  plaintiffs  excepted. 

3.  The  plaintiffs  prayed  the  Court  to  instruct 
the  jury,  that  if  they  believed  the  evidence  so 
given,  the  plaintiffs  were  entitled  to  recover  of 
the  defendants  the  whole  sum  of  6,900  doUaret, 
being  the  balance  so  exhibited  by  their  customer's 
book  aforesaid,  as  due  from  the  defendants  to 
the  plaintiffs,  with  legal  interest  thereon  from 
the  day  of  instituting  their  action  aforesaid; 
which  instruction  the  Judges  aforescud,  being 
divided  in  opinion,  refused  to  give ;  to  which  re- 
fusal the  counsel  for  the  plaintifia  excepted. 

Judgment  being  rendered  upon  this  bill  of  ex- 
ceptions, for  the  defendants  in  the  Court  below^ 
the  cause  was  brought,  by  writ  of  error,  tor  this 
Court. 

It  was  insisted,  on  the  part  of  the  plaintiffs^ 
that  the  judgment  ought  to  be  reversed,  on  tber 
following  grounds : 

1.  That  what  took  pla^e  on  the  25th  of  Fe- 
bruary, 1819)  between  the  parties,  was  not  only 
equivalent  to  payment,  but  was  payment  itself; 
and  the  defendants  are,  in  all  respects,  to  be  con-^ 
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1825.     sidered  as  if  they  were  suing  to  recover  back  the 

▼.  2.  That  if  understood  only  as  an  acceptance, 

Georgia,    or  agreement  to  pay,  the  principle  would  still  be 
the  same. 

3.  That,  in  either  case,  the  plaintiffs  were  en- 
titl^ed  to  recover. 

Mmrck  im.  The  cause  was  argued  by  Mr.  Sergeant j  for 
the  plaintiffs,'  and  by  Mr.  Berrien^  for  the  de- 
fendants.^ 

M^treh  ISO.  Mr.  Justice  Story  delivered  the  opinion  of  the 
Court. 

This  is  a  case  of  great  importance  in  a  practi- 
cal view,  and  has  been  very  fully  argued  upon 
its  merits.    The  Bank  of  Georgia  having  ori- 

a  He  cited  Bolton  v.  Richards,  6  Term  Rep.  1S9.  The  Man- 
hattan Company  v.  Lidig,  4  Johns.  Rep.  377*  Levy  v.  Bank  of 
United  States,  4  DalL  Rep.  234.  S.  C.  1  Binn.  Rep.  27.  ChiU 
ty  on  BillSf  483.  Smith  v.  Chester,  1  Term  Rep.  655.  Bass  v. 
Clive,  4  Maul  8f  Selto.  15.  Master  v.  Miller,  4  Term  Rep.  320. 
Barber  v.  Gignell,  3  Esp.  N.  P.  60.  Jordain  v.  Lashbrook,  7 
Term  Rep.  604.  Price  v.  Neal,  3  Burr.  Rep.  1354.  Jones  v. 
Ryde,  5  Taunt.  Rep.  488.  Markle  v.  Hatfield,  2  Johns.  Rep. 
462.  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  Rep.  33.  Smith 
•V.  Mercer,  6  Taunt.  Rfp^  7^*  Meade  v.  Young,  4  Term  Rep. 
28.    Jenys  v.  Fowler,  2  Str.  Rep.  946. 

b  He  cited  Gates  v.  Winslow,  1  Mass.  Rep.  66.  Meade  v. 
Young,  4  Term  Rep.  28.  Kt/d  on  Bills,  202,  203.  Lambert  v. 
Oakes,  1  LordRaym.  443.  Union  Bank  v.  Bank  U.  S.  3  Mass^ 
Rep.74.  1  Johns.  Cos.  145.  5  Johns.  Rep.  68.  2  Term  Rep. 
366.  Buller  V.  Harrison,  Cffwp,  Rep.  565.  Miller  v.  Race,  1 
Burr.  Rep.  457- .  2  Evans^  Pothiery  19.  495.  Toby  v.  Barber, 
5  Johns.  Rep.  72. 
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ginally  issued  the  bank  notes  in  question,  they    1825. 
were,  in  the  course  of  circulation,  fraudulently  y^'^g^ 
altered,  and  having  found  their  way  into  the  Bank        ▼. 
of  the  United  States,  tlie  latter  presented  them    OMigia. 
to  the  former,  who  received  them  as  genuine, 
and  placed  them  to  the  general  account  of  the 
Bank  of  the  United  States,  as  cash,  by  way  of 
general  deposit.     The  forgery  was  not  discover- 
ed until  nineteen  days  afterwards,  upon  which, 
notice  was  duly  given,  and  a  tender  of  the  notes 
was  made  to  the  Bank  of  the  United  States,  and 
by  them  refused.     Both  parties  are  equally  in^ 
nocent  of  the  fraud,  and  it  is  not  disputed,  that 
the  Bank   of  the  United  States  were  holders, 
honafidty  for  a  valuable  consideration.     Under 
these  circumstances,  the  question  arises,  which 
of  the  parties  is  to  bear  the  loss,  or,  in  other 
words,  whether  the  plaintiffs  are  entitled  to  re- 
cover, in  this  action,  the  amount  of  this  deposit. 

Some  observations  have  been  made  as  to  the  T^*  ^"'"^  °^ 
form  of  the  action,  the  declaration  embracing 
counts  for  the  balance  of  an  account  stated,  as 
well  as  for  money  had  and  received,  &c.  But,  if 
the  plaintiffs  are  entitled  to  recover  at  all,  we  see 
no  objection  to  a  recovery  upon  either  of  these 
counts.  The  sum  sued  for  is  the  balance  due 
upon  the  general  account  of  the  parties,  and  it  is 
money  had  and  received  to  the  use  of  the  plain- 
tiffs, if  the  transaction  entitled  the  plaintiffs  to 
consider  the  deposit  as  money.  It  is,  clearly, 
not  the  case  of  a  special  deposit,  where  the  iden- 
tical thing  was  to  be  restored  by  the  defendants ; 
the  notes  were  paid  as  money  upon  general  ac- 
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1825.    count,  and  deposited  as  such;  so  Umt,  according 

Jj^l''^^]^  to  the  course  of  business,  and  the  understanding 

*■        of  the  parties,  the  identical  notes  were  not  to  be 

restored,  but  an   equal  amount  in  cash.     They 

passed,  therefore,  into  the  general  funds  oi  the 

Bank   of  Georgia,  and   became  the   property  of 

the  bank.     Tlie  action  has,  therefore,  assumed 

llie  proper  shape,  and  if  it  is  maintainable  upon 

the  merits,  there  is  no  difficuhy  in  point  of  form. 

iiieeueriii,a     W'g  niaylay  out  of  the  case,  at  once,  allcousidc- 

foci<"i    imp"  ration  of  the  point,  how  far  the  dcfendunts  would 

iiut  iiiit  do«have  been  liable,   if  these   notes    had  been  the 

JlnJilie'M    ""notes  of  any  other  bank,  deposited  by  the  plain- 

^'dt'in  a  bn!lk  tiff,  in  the  Bank  of  Georgia,  as  cash.    That  might 

Imir.',"    """depend  upon  a  variety  of  considerations,  such  as 

the  usages  of  banks,  and  the  implied  contract  re- 

suiting  from   their  usual  dealings  with  their  cus- 

^K-  tomers,  and  upon  the  general  ])rinciplcs  of  law 

applicable  to  cases  of  this  nature.  The  modem 
authorities  certainly  do,  in  a  strong  manner,  as- 
sert, that  a  payment  received  in  forged  paper,  or 
in  any  base  coin,  is  not  good ;  and  that  if  there 
be  no  negligence  in  the  party,  he  may  recorer 
back  the  consideration  paid  for  them,  or  sue  upon 
his  original  demand.  To  this  effect  are  the  au- 
thorities cited  at  the  bar,  and  particularly  Mar- 
kle  V.  Hatfidd,  (2  Johns.  Rep.  455.)  Young  v. 
Adams,  (6  Mast.  Rep.  182.)  and  Jonet  v.  Ryde, 
(5  Taunt.  Rep.  488.)  But,  without  entering 
upon  any  examination  of  this  doctrine,  it  is  suffi- 
cient to  say,  that  the  present  is  not  such  a  case. 
The  notes  in  question  were  not  the  notes  of  ano- 
ther bank,  or  the  security  of  a  third  person,  but 
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they  were  received  and  adopted  by  the  bank  as     1 825. 
its  own  genuine  notes,  in  the  most  absolute  and  u^g^^gjjj^ 
unconditional  manner.     They   were   treated  as        ▼. 
jcashy  and  carried  to  the  credit  of  the  plaintiff  in     ueorsia. 
the  same  manner,  and  with  the  same  general  in- 
tent, as  if  they  had  been  genuine  notes  or  coin. 

Many  considerations  of  public  convenience 
and  policy  would  authorize  a  distinction  between 
cases  where  a  bank  receives  forged  notes  pur 
porting  to  be  its  own,  and  those  where  it  receives 
the  notes  of  other  banks  in  payment,  or  upon 
general  deposit.  It  has  the  benefit  of  circulating 
its  own  notes  as  currency,  and  commanding 
thereby  the  public  confidence.  It  is  bound  to 
know  its  own  paper,  and  provide  for  its  payment, 
and  must  be  presumed  to  use  all  reasonable 
means,  by  private  marks  and  otherwise,  to  secure 
itself  against  forgeries  and  impositions.  In  point 
of  fact,  it  is  well  known,  that  every  bank  is  in  the 
habit  of  using  secret  marks,  and  peculiar  cha* 
racters,  for  this  purpose,  and  of  keeping  a  regular 
register  of  all  the  notes  it  issues,  so  as  to  guide 
its  own  discretion  as  to  its  discounts  and  circula- 
tion, and  to  enable  it  to  detect  frauds.  Its  own 
security,  not  less  than  that  of  the  public,  requires 
such  precautions. 

Under  such  circumstances,  the  receipt  by  a 
bank  of  forged  notes,  purporting  to  be  its  own, 
must  be  deemed  an  adoption  of  them.  It  has  the 
means  of  knowing  if  they  are  genuine  ;  if  these 
means  are  not  employed,  it  is  certainly  evidence 
of  a  neglect  of  that  duty,  which  the  public  have 
a  right  to  require.     And  in  respect  to  persons 
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18^     equally  innocent,  where  one  is  bound  to  know 
^^]^^[JJJ^  and  act  upon  his  knowledge,  and  the  other  has 
V.        no  means  of  knowledge,  there  seems  to  be  no 
reason  for  burthening  the  latter  with  any  loss  in 
exoneration  of  the   former.     There  is  nothing 
unconscientious  in  retaining  the  sum   received 
from  the  bank  in  payment  of  such  notes,  which 
its  own   acts  have  deliberately  assumed  to  be 
genuine.     If   this   doctrine    be    applicable    to 
otdinary    cases,   it    must    apply    with    greater 
iMfength  to  cases  where  the  forgery  has  not  been 
detected  until  after  a  considerable  lapse  of  time. 
The  holder,  under  such  circumstances,  may  not 
be  able  to  ascertain  from  whom  he  received 
them,  or  the  situation  of  the  other  parties  may  be 
essentially  changed.    Proof  of  actual  damage 
may  not  always  be  within  his  reach ;  and  there- 
fore to  confine  the  remedy  to  cases  of  that  sort 
would  fall  far  short  of  the  actual  grievance.  The 
law  will,  therefore,  presume  a  damage  actual  or 
potential,  sufficient  to  repel  any  claim  against 
the  holder.     Even  in  relation  to  forged  bills  of 
third   persons   received   in   payment  of  a  debt, 
there  has  been  a  qualification  engrafted  on  the 
general  doctrine,  that  the  notice  and  return  must 
be  within  a  reasonable  time ;  and  any  neglect 
will  absolve  the  payer  from  responsibility. 

If,  indeed,  we  were  to  apply  the  doctrine  of 
negligence  to  the  present  case,  there  are  circum- 
stances strong  to  show  a  want  of  due  diligence 
and  circumspection  on  the  part  of  the  Bank  of 
Georgia.  It  appears  from  the  statement  of  facts, 
that  all  the  genuine  notes  of  that  bank  of  the  de- 
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nomination  of  100  dollars,  in  circulation  at  this  1825* 
time,  were  marked  with  the  letter  A ;  whereas 
twenty-three  of  the  forged  notes  of  100  dollars 
bore  the  marks  of  the  letter  B^  G,  and  D.  These  q^!^ 
facts  were  known  to  the  defendants^  but  un- 
known  to  the  plaintiffs;  so  that  by  ordinafy  cir- 
cumspection the  fraud  might  have  been  detected^ 

The  argument  against  this  view  of  the  subject, 
derived  from  the  fact,  that  the  defendants  have 
received  no  consideration  to  raise  a  promise  to 
pay  this  sum,  since  the  notes  were  forgeries,  is 
certainly  not  of  itself  sufficient.  There  are  ma- 
ny cases  in  the  law,  where  the  party  has  received 
no  legal  consideration,  and  yet  in  which,  if  h4 
has  paid  the  money,  he  cannot  recover  it  back ; 
and  in  which,  if  he  has  merely  promised  to  pay,  it 
may  be  recovered  of  him.  The  first  class  of 
cases  often  turns  upon  the  point,  whiether  in 
good  faith  and  conscience  the  money  can  ht 
justly  retained ;  in  the  latter,  whether  there  has 
been  a  credit  thereby  given  to  or  by  a  third  per- 
son^  whose  interest  may  be  materially  affected 
by 'the  transaction.  So  that,  to  apply  the  doc- 
trine of  a  want  of  consideration  to  any  case^  we 
must  look  to  all  the  circumstances,  and  decide 
upon  them  all. 

Passing  from  these  general  consideratii^ns,  it 
ia  material  to  inquire,  how,  in  analogous  cases, 
the  law  has  dealt  with  this  matter.  The  present 
case  does  not,  indeed,  appear  to  have  been  in 
terms  decided  in  any  Court;  but  if  principles 
have  been  already  established,  which  ought  to 


▼•  t 
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1995- :  govt rn  it|  then  it  is  the  duty  .of  the  Court  to  fol- 
)g^^^^l^  ^^^  out  those  prind^0B  op  this  oecaBion. 

T.;/^       The  cose  haa  been; argued  in  two  reapedta; 
\  firatyjas  a  ease  of  pAyment,  and,  secondly,  as  a i 
case  of  acceptance,  of  the  notes. 
^™i  It  a   .  tttreqf^t  to  the  firrt,  upon  the  fullest  examina- 
iMiyMDK.      tion  of  the.iacts,  we  are  of  opinion, :  that  it  is  • 
a  case  of  aMual  ,pa)!ment.    We  treat  it,  in  this 
respect,  exactly  as  the  -  jjwirties  havC:  treated  it, 
that  is,  4S  a  case  where  the  notes  hav^.  been  paid 
and  credited  as  coih.    The  notes  have  not  been 
credited,  as  notes,  or  as  a  special  depomti;  but . 
the  traiujaction  is  {urecisely  the  same  as  if  the 
n^ney  had;been  first  paid  to  the  plaintiffii,  and. 
instovtfMpie^iwly  the  samte  money  had  been  depo?- ; 

sited  W  them.'  -It  c^a  make,  no  (diffetenjoe  ithsft" 

*,  ■ 

the  same  agent  is  employ0d  by  both  parties,  theti 
one  toi'receive,  and  the  other  to  pay  and  credit. -^ 

Upon  what  principle  is  it,  then,  that  the  Court  is 
called  upon  to  construe  the  act  different  from  the 
avowed  intention  of  the  parties  ?  It  is  not  a  case 
where  the  law  construes  an  act  done  with  one 
intent  to  be  a  different  act,  for  the  purpose  of 
making  it  available  in  law  ;  to  do  that,  cjf  pres, 
which  would  be  defective  in  its  direct  form.  Here 
the  parties  were  at  liberty  to  treat  it  as  they 
pleased,  either  as  a  payment  of  money,  or  as  a 
credit  of  the  notes.  In  either  way  it  was  a  legal 
proceeding,  effectual  and  perfect ;  and  as  no  rea- 
son exists  for  a  different  construction,  we  think 
that  the  parties,  by  treating  it  as  a  cash  deposit, 
must  be  deemed  to  have  considered  it  as  paid  in 
money,  and  then  deposited ;  since  that  is  the  only 
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way  in  which  it  could  legally  become,  or  be  treat-     1825. 
ed  as  cash.     Nor  is  there  any  novelty  in  this  u^^g^ 
view  of  the  transaction.     Bank  notes  constitute        v. 
a  part  of  the  common  currency  of  the  country,    QeSrgi^. 
and,  ordinarily,  pass  as  money.     When  they  are 
received  as  payment,  the  receipt  is  always  given  ^rf  \"%rrnf 
for  them  as  money.     They  are  a  good  tender  as  ^^^^  thJ""oon^ 
money,*  unless  specially   objected   to;    and,  as i^y ;  uicy pa?s 

TJ-^iT  z*!!  •  •  n  ®*  money ;  an  1 

Lord  Mansfield  observed,  in  Miller  v.  /cace,  are  a  good  icn- 
(1  Burr.  Rep.  457.)  they  are  not,  like  bills  of  ciaiiy  objeneri 
exchange,  considered  as  mere  securities  or  docu- 
ments for  debts.  If  this  be  true  in  respect  to 
bank  notes  in  general,  it  applies,  a  fortiori^  to 
the  notes  of  the  bank  which  receives  them ;  for 
they  are  then  treated  as  money  received  by  the 
bank,  being  the  representative  of  so  much  money 
admitted  to  be  in  its  vaults  for  the  use  of  the  de- 
positor. The  same  view  was  taken  of  this  point 
in  the  case  of  Levy  v.  The  Bank  of  the  United 
Statesy  (4  Ball.  Rep.  234.  S.  C.  1  Binn.  Rep. 
27.)  where  a  forged  check  had  been  accepted  by 
the  bank,  and  carried  to  the  credit  of  the  plain- 
tiff (a  depositor)  as  cash,  and  upon  a  subsequent 
discovery  of  the  fraud,  the  bank  refused  to  pay 
the  amount.  The  Court  there  said,  "  it  is  our 
opinion,  that  when  the  check  was  credited  to  the 
plaintiff  as  cash,  it  was  the  same  thing  as  if  it 
had  been  paid  ;  it  is  for  the  interest  of  the  bank 
that  it  should  be  so  taken.  In  the  latter  case,  the 
bank  would  have  appeared  as  plaintiffs  i  and 
every  mistake  which  could  have  been  corrected 
in  an  action  by  them,  may  be  corrected  in  this 
action,  and  none  other.^'    The  case  of  Bolton 
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1825.    V.  Richards,  (6  D.  Sf  E.  138.)  is  not,  in  all  its  cir- 

^^"^^^  cumstances,  directly  in  point ;    but,  there,   the 

V.        the  Court  manifestly  considered  the  carrying  of 

OeorgU.  ^  check  to  the  credit  of  a  party,  was  equivalent 
to  the  transfer  of  so  much  money  in  the  hands 
of  the  banker,  to  his  account. 

Considering,  then,  the  credit  in  this  case  as  a 
payment  of  the  notes,  the  question  arises,  whe- 
ther, after  a  payment,  the  defendants  would  be 
permitted  to  recover  the  money  l^ack ;  if  they 
would  not,  then  they  have  no  right  to  retain  the 
money,  and  the  plaintiffs  are  entitled  to  a  reco- 
very in  the  present  suit. 

casei  Qf  In  Price  v.  Neahj  (3  Burr.  Rep.  1355.)  there 
^•npll^*  ^^were  two  bills  of  exchange,  which  had  been  paid 
by  the  drawee,  the  drawer's  handwriting  being  a 
forgery ;  one  of  these  bills  had  been  paid,  when 
it  became  due,  without  acceptance ;  the  other  was 
duly  accepted,  and  paid  at  maturity.  Upon  dis- 
covery of  the  fraud,  the  drawee  brought  an  ac- 
tion against  the  holder  to  recover  back  the  money 
so  paid,  both  parties  being  admitted  to  be  equally 
innocent.  Lord  Mansfield,  after  adverting  to  the 
nature  of  the  action,  which  was  for  money  had 
and  received,  in  which  no  recovery  could  be  had, 
unless  it  be  against  conscience  for  the  defendant 
to  retain  it,  and  that  it  could  not  be  affirmed  that 
it  was  unconscientious  for  the  defendant  to  retain 
it,  he  having  paid  a  fair  and  valuable  considera- 
tion for  the  bills,  said,  "  here  was  no  fraud,  no 
Wrong.  It  was  incumbent  upon  the  plaintiff  to 
lie  satisfied  that  the  bill  drawn  upon  him  was 
th®  drawer's  hand,  before  he  accepted  or  paid  it. 
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But  it  was  not  incumbent  upon  the  defendant  to  162$. 
inquire  into  it.  There  was  notice  given  by  the  J^^^JInk 
defendant  to  the  plaintiff,  of  a  bill  drawn  upon  ▼• 
him,  and  he  sends  his  servant  to  pay  it,  and  take  Q^orgia. 
it  up.  The  other  bill  he  actually  accepts,  after 
which,  the  defendant,  innocently  and  bona  fide^ 
discounts  it.  The  plaintiff  lies  by  for  a  consider- 
able time  after  he  has  paid  these  bills,  and  then 
found  out  that  they  were  forged.  He  made  no 
objection  to  them  at  the  time  of  paying  Uiem. 
Whatever  neglect  there  was,  was  on  his  side. 
The  defendant  had  actual  encouragement  from 
the  plaintiff  for  negotiating  the  second  bill,  from 
the  plaintiff's  having,  without  any  scruple  or  hesi- 
tation, paid  the  first ;  and  he  paid  the  whole  value 
bona  fide.  It  is  a  misfortune  which  has  happened 
without  the  defendant's  fault  or  neglect.  If  there 
w:as  no  neglect  in  the  plaintiff,  yet  there  is  no 
reason  to  throw  off  the  loss  from  one  innocent 
m^  upon  another  innocent  man.  But,  in  this 
c^fie,  if  there  was  any  fault  or  negligence  in  any 
OAe,  it  certainly  was  in  the  plaintiff,  and  not  in 
the  defendant."  The  whole  reasoning  of  this 
ease  applies  with  full  force  to  that  now  before  the 
Court.  In  regard  to  the  first  bill,  there  was  no 
new  credit  given  by  any  acceptance,  and  the 
holder  was  in  possession  of  it  before  the  time  it 
was  paid  or  acknowledged.  So  that  there  is  no 
pretence  to  allege,  that  there  is  any  legal  distinc- 
tion between  the  case  of  a  holder  before  or  after 
the  acceptance.  Both  were  treated  in  this  judg- 
iK^nt  as  ibeing  in  the  same  predicament,  and  enti- 
tled ^o  t)>o  capote  equities.    The  case  of  Neal  y. 


CASES  IN  THE  SUPREME  L'OL'RT 


1825.     Price  lias  never  since  been  departed  from  ;  and, 
^^'■^^  in   all   the  subsequent  deciiiions  in  which  it  has 
been  cited,  it  has  had  the  uniform  support  of  the 


Oeorgia.    Court,  and  has  been  deemed  a  satisfactory  an- 


J 


thority.  The  case  of  Smith  v.  Mercer,  (6  Taunt. 
Rep.  76.)  was  a  stronger  application  of  the  prin- 
ciple. There,  the  acceplance  was  a  forgery,  and 
it  purported  to  be  payable  at  the  plaintiff's,  who 
was  a  banker,  and  paid  it,  at  maturity,  to  the 
agent  of  the  defendant,  who  paid  it  in  account 
with  the  defendant.  A  week  afterwards  the  for- 
gery was  discovered,  and  due  notice  given  to  the 
defendant.  But  the  Court  (Mr.  Justice  Charabre 
dissenting)  decided,  that  the  plaintiff  was  not  en- 
titled to  recover.  Two  of  the  Judges  proceeded 
upon  the  ground,  that  the  banker  was  bound  to 
know  the  handwriting  of  his  customers ;  and  that 
there  was  a  want  of  caution  and  negligence  on  the 
part  of  the  plaintiff.  The  Chief  Justice,  without 
dissenting  from  this  ground,  put  it  upon  the  nar- 
rower ground,  that  during  the  whole  week  the 
bill  must  be  considered  aa  paid,  and  if  the  de< 
fendant  were  now  compelled  to  pay  the  money 
back,  he  could  not  recover  against  the  prior  en- 
dorsers ;  so  that  he  would  sustain  the  whole  loss 
from  the  negligence  of  the  plaintiff.  The  very 
case  occurred  in  the  Gloucester  Bank  v.  The 
Salem  Bank,  (17  Mass.  R^.  33.)  where  forged 
notes  of  the  latter  had  been  paid  to  the  former, 
and,  upon  a  subsequent  discovery,  the  amount 
was  sought  to  be  recovered  back.  The  authori- 
ties were  there  elaborately  reviewed,  both  by  the 
couDBel  and  the  Court,  and  the  concluBion  to 
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which  the  latter  arrived  was,  that  the  plaintiffs  1835. 
were  not  entitled  to  recover,  upon  the  ground, 
that  by  receiving  and  pa]ring  the  notes,  the  plain- 
tiffs adopted  them  as  their  own,  that  they  were 
bound  to  examine  them  when  offered  for  payment, 
and  if  they  neglected  to  do  it  within  a  reasona- 
ble time,  they  could  not  afterwards  recover  from 
the  defendants  a  loss  occasioned  by  their  own 
negligence.  In  that  case,  no  notice  was  given  of 
the  doubtful  character  of  the  notes  until  fifteen 
days  after  the  receipt,  and  no  actual  averments 
of  forgery  until  about  fifty  days.  The  notes 
were  in  a  bundle  when  received,  which  had  not 
been  examined  by  the  cashier  until  after  a  cotisi- 
derable  time  had  elapsed.  Much  of  the  language 
of  the  Court  as  to  negligence,  is  to  be  referred 
to  this  circumstance.  The  Court  said,  ^^  the 
true  rule  is,  that  the  party  receiving  such  notes 
must  examine  them  as  soon  as  he  has  opportunity, 
and  return  them  immediately.  If  he  does  not, 
he  is  negligent,  and  negligence  will  defeat  his 
right  of  action.  This  principle  will  apply  in  all 
cases  where  forged  notes  have  been  received,  but 
certainly  with  more  strength,  when  the  party  re- 
ceiving them  is  the  one  purporting  to  be  bound 
to  pay.  For  he  knows  better  than  any  other 
whether  they  are  his  notes  or  not ;  and  if  he  pays 
them,  or  receives  them  in  payment,  and  continues 
silent  after  he  has  had  sufficient  opportunity  to 
examine  them,  he  should  be  considered  as  having 
adopted  them  as  his  own." 

Against  the  pressure  of  these  authorities  there 
is  not  a  single  opposing  case ;   and  we  must. 
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1825.     therefore,  conclude,  that  both  in  England  and 
^^■"•^^  America,  the  queBtion  has  been  supposed  to  be 
T.         at  rest.     The  case  of  Jones  v.  Rtfde,  (5  Taunt, 
Gwfcia.    ^^  488.)  18  clearly  distinguishable,  aa  it  ranged 
itself  within  the  class  of  cases,  where  forged  se- 
th«  f"ged  M-  eurities  of  titird  persaiit  had  been  received  in 
ttird'^perKiniP*?™^"*'    Btucc  V.  Brucc,  (5  Tumtt.  Rep.  495.) 
Mi«d'^n"ui."'- ^  very  shortly  and  obscurely  reported;  but  from 
'"what  is  there  mentioned,  as  well  as  from  the  no- 
tice taken  of  it  by  Lord  Chief  Justice  Gibbs,  in 
^lith  V.   Mercer,  (G  Taunt.   Rep.  77.)   it  must 
have  turned  on  the  aume  distinction  as  Jon.es  v. 
Rtfde,  and  was  not  governed  by  Price  v.  Nail. 

But  if  the  present  case  is  to  be  considered,  as 
the  defendants'  counsel  is  most  solicitoaa  to  con- 
sider it,  not  as  a  case  where  the  notes  have  been 
paid,  but  as  a  case  of  credit,  as  cash,  upon  the 
receipt  of  them,  it  will  not  help  the  argumeDt. 
Id  that  point  of  view,  the  notes  must  be  deemed 
t«  hftve-  beeni  accepted:  by  the  defendantB,  m  go* 
ttiune  BOtee,  and  p&yinent  to  have  been  promuedi 
aocQxdtngly.  Credit  was  given  for  them,  as  ca^. 
by  the  defendantB,  for  nineteen  days,  and,  duiiD|f< 
aU'tbiaperiodi  no. right  could  exitf;  in  the  plains 
iB0b.  to  recover  the  amount  against  any  other> 
pereon,  from  whom  they  were  received.  By 
GFUohi  delays  according  to  the  doctrine  of  Lord' 
Chief  Justice  Gibbi,  in  SmUh .  v.  Mercer^  (6. 
TttumU  Rep,  76.)  the  prior  holders  would  be.  di»- 
ohfti^ed ;  audthe  oaae  of  the  Ghmcetter  Bank  v. 
The  Salem  Bank,  (17  Jtiase.  Rep.  33.)  adopts  the 
aMKe  principle ;  so  that  there  would  be  a  loss 
pi^QflHC^  l^t  the  ne^igence  of  the  defendants. 
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but,    waiving    this    narrower    view,    we   think     1825. 
the  case  may  be  justly  placed  upon  the  broad  )]^^d^ 
ground,  that   there  was  an   acceptance  of  the       v. 
notes  as  genuine,  and  that  it  falls  directly  within    g^it! 
the  authorities  which  govern  the  cases  of  accep- 
tances of  forged  drafts.    If  there  be  any  differ- 
ence between  them,  the  principle   is   stronger 
here  than  there ;  for  there,  the  acceptor  is  pre- 
sumed to  know  the  drawer's  signature.    Here,  a 
fortiorij  the  maker  must  be  presumed,,  and  is 
bound  to  know  his  own  notes.  He  cannot  be  heard 
to  aver  his  ignorance ;  and  when  he  receives  notes, 
purporting  to  be  his  own,  without  objection,  it  is 
an  adoption  of  them  as  his  own. 

The  general  question,  as  to  the  effect  of  ac-   Effect  of  ac- 
ceptances,  has  repeatedly  come  under  the  consi-  whe?" "**  tbt 
deration  of  the  Courts  of  common  law.    In  the  tire"d«w«?hM 
early  case  of  Wilkinson  v.  Luteridge^   (1  8tr.^^^^^^^^' 
648.)  the  Lord  Chief  Justice  considered,  that  the 
acceptance  of  the  bill  was,  in  an  action  against 
the  acceptor,  a  sufficient  proof  of  the  handwriting 
of  the  drawer ;  but  it  was  not  conclusive.    In  the 
subsequent   case  of  Jenys  v.   Faucler^  (2  8tr. 
946.)  the  Lord  Chief  Justice  would  not  suffer  the 
acceptor  to  give  the  evidence  of  witnesses,  that 
they  did  not  believe  it  the  drawer's  handwriting, 
from  the  danger  to  negotiable  notes;  and  he 
strongly  inclined  to  think,  that  actual  forgery 
would  be  no  defence,  because  the  acceptance 
had  given  the  bill  a  credit  to  the  indorsee.   Sub- 
sequent to  this  was  the  case  of  Price  v.  Ntal^  al- 
ready commented  on,  in  which  it  was  thought 
that  the  acceptor  ought  to  be  conclusively  bound 
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1825.  by  his  acceptance.  The  correctness  of  this  doc- 
Ij^^'^^^  trine  was  recognised  by  Mr.  Justice  BuUer,  in 
V.  8miih  V.  Chester ;  (1  D.  Sf  E.  655.)  by  Lord 
Georgia.  Kcnyon,  in  Barber  v.  Gingelly  (3  Esp.  Rep.  60.) 
where  he  extended  it  to  an  implied  acceptance ; 
and  by  Mr.  Justice  Dampier,  in  Bdss  v.  Cline, 
(4  M.  8f  Sdw.  15.)  and  it  was  acted  upon  by 
necessary  implication  by  the  Court,  in  Smith  v. 
Mercerj  (6  Taunt  Rep.  76.)  In  Levy  v.  The 
Bank  of  the  United  States^  (1  Binn.  27.)  al- 
ready referred  to,  where  a  forged  check,  drawn 
upon  the  bank,  had  been  accepted  by  the  latter, 
and  carried  to  the  credit  of  the  plaintiff,  and 
on  the  refusal  of  the  bank  afterwards  to  pay  the 
amount,  the  suit  was  brought,  the  Court  express- 
ly held  the  plaintiff  entitled  to  recover,  upon  the 
ground  that  the  acceptance  concluded  the  de- 
fendant. The  case  was  very  strong,  for  the 
fraud  was  discovered  a  few  hours  only  after  the 
receipt  of  the  check,  and  immediate  notice  given. 
But  this  was  not  thought  in  the  slightest  de;(ree 
to  vary  the  legal  result.  "  Some  of  the  cases,'^ 
said  the  Court,  **  decide  that  the  acceptor  is 
bound,  because  the  acceptance  gives  a  credit  to 
the  bill,  &c.  But  the  modern  cases  certainly 
notice  another  reason  for  his  liability,  which  we 
think  has  much  good  sense  in  it,  namely,  that  the 
acceptor  is  presumed  to  know  the  drawer's  hand- 
writing, and  by  liis  acceptance  to  take  this  know- 
ledge upon  himself."  After  some  research,  we 
have  not  been  able  to  find  a  single  case,  in  which 
the   general  doctrine,   thus   asserted,  has  been 
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shaken,  or  even  doubted ;  and  theWiligence  of  the     1825. 
counsel  for  the  defendants  on  the  present  occa-  u^^^g]^ 
sion,  has  not  been  more  successful  than  our  own.        v. 
Considering,  then,  as  we  do,  that  the  doctrine  is    Georgia, 
well  established,  that  the  acceptor  is  bound  to 
know  the  handwriting  of  the  drawer,  and  cannot 
defend  himself  from  payment  by  a  subsequent 
discovery  of  the  forgery,  we  are  of  opinion,  that 
the  present  case  falls  directly  within  the  same 
principle.     We  think  the  defendants  were  bound 
to  know  their  own  notes,  and  having  once  accept- 
ed the  notes  in  question  as  their  own,  they  are 
concluded  by  their  act  of  adoption,  and  cannot 
be  permitted  to  set  up  the  defence  of  forgery 
against  the  plaintiffs. 

It  is  not  thought  necessary  to  go  into  a  con- 
sideration of  other  cases  cited  at  the  bar,  to  es- 
tablish, that  the  acceptor  may  show  that  the 
accepted  bill  was  void  in  its  origin,  as  made 
in  violation  of  the  Stamp  4ct ;  &c.  for  all 
these  cases  admit  the  genuineness  of  the 
notes,  and  turn  upon  questions  of  another  na- 
ture, of  public  policy,  and  a  violation  of  the  laws 
of  the  land.  Nor  are  the  cases  applicable,  in 
which  bills  have  been  altered  after  they  were 
drawn,  or  of  forged  endorsements,  for  these  arc 
not  facts  which  an  acceptor  is  presumed  to  know. 
Nor  is  it  deemed  material  to  consider  in  what 
cases  receipts  and  stated  accounts  may  be  open- 
ed for  surcharge  and  falsification.  They  depend 
upon  other  principles  of  general  application.  It 
is  sufficient  for  us  to  declare,  that  we  place  our 
judgment  in  the  present  case,  upon  the  ground, 
that  the  defendants  were  bound  to  know  their 
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1825.  own  notes,  and  having  received  them  without  ob- 
j^^'C^  jection,  they  cannot  now  recal  their  assent.  We 
V.  think  this  doctrine  founded  on  public  policy  and 
.^^1^  convenience  ;  and  that  actual  loss  is  not  necessary 
to  be  proved,  for  potential  loss  may  exist,  and 
the  law  will  always  presume  a  possible  loss  in 
cases  of  this  nature. 
Rights  of  the  The  remaining  consideration  is,  whether  there 
?eV"Ih?  cnSi^^s  been  a  legal  waiver  of  the  rights  of  the  plain - 
walked!  °°^  *^^®  derived  under  the  cash  deposit,  or,  in  other 
words,  whether  they  have  consented  to  treat  it 
as  a  nullity.  There  is  nothing  on  which  to  rest 
such  a  defence,  unless  it  is  to  be  inferred  from 
the  letter  of  Mr.  Early,  the  Cashier  of  the  Bank 
of  the  United  States,  under  date  of  the  17th  of 
March,  1819,  addressed  to  the  Cashier  of  the 
Bank  of  Huntsville.  That  letter  contains  infor- 
mation of  the  forgery  of  the  notes,  and  then  pro- 
ceeds, "  by  the  person  which  we  shall  in  a  few 
days  send  to  your  place,  as  heretofore  intimated, 
we  will  forward  these  altered  bills  for  the  purpose 
of  getting  you  to  exchange  them  for  other  mo- 
ney." Now,  there  is  no  evidence  that  this  letter 
was  ever  shown  to  the  Bank  of  Georgia,  or  its 
contents  ever  brought  to  the  cognisance  of  its 
officers.  It  states  no  agreement  to  take  back 
the  notes,  or  to  transmit  them,  on  account  of  the 
Bank  of  the  United  States,  to  Huntsville.  For 
aught  that  appears,  the  intention  may  have  been 
to  transmit  them  on  account  of  the  Bank  of  Geor- 
gia, under  the  expectation  that  the  latter  might 
desire  it.  But  what  is  almost  conclusive  on  this 
point  is.  that  on  the  same  day  the  Bank  of  Gpor- 
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gia  had  made  a  tender  of  the  notes  to  the  plain-  1825. 
tiffs,  which  had  been  refused.  This  is  wholly 
inconsistent  with  the  notion  that  they  had  agreed 
to  take  them  back,  or  to  treat  the  previous  credit  ^^  °^ 
as  a  nullity.  Assuming,  therefore,  that  the  Ca- 
shier had  a  general  or  special  authority  for  the  pur- 
pose of  extinguishing  the  rights  of  the  plaintiffs, 
growing  out  of  the  prior  transactions,  (which  is 
not  established  in  proof,)  it  is  sufficient  to  say, 
that  it  is  not  shown  that  he  exercised  such  an  au- 
thority. And  the  case  of  Levy  v.  The  Bank  of 
the  United  States  affords  a  very  strong  argument, 
that  a  waiver,  without  some  new  consideration, 
upon  a  sudden  disclosure,  and  under  a  mistake  of 
legal  rights,  ought  not  to  be  conclusive  to  the 
prejudice  of  the  party,  where,  upon  farther  re- 
flection, he  refuses  to  acquiesce  in  it.  The  sub- 
sequent letter  of  the  25th  of  March,  demonstrates, 
that  the  intention  of  waiving  the  rights  of  the 
bank,  if  ever  entertained,  had  been  at  that  time 
entirely  abandoned. 

The  letter  from  the  Huntsville  Bank,  of  the 
4th  of  May,  cannot  vary  the  legal  result.  What 
might  be  the  rights  of  the  plaintiffs  against  that 
bank,  in  case  of  an  unsuccessful  issue  of  the  pre- 
sent cause^  it  is  unnecessary  to  determine.  The 
contract,  whatever  it  may  be,  is  res  inter  alios 
acta,  from  which  the  defendants  cannot,  and 
ought  not  to  derive  any  advantage. 

It  only  remains  to  add,  that  if  the  plaintiffs 
are  entitled  to  recover  the  principal,  they  are  en- 
titled to  interest  from  the  time  of  instituting  the 
suit. 
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1825.        Upon  the  whole,  it  is  the  opinion  of  the  Coart, 
^^ji^^  that  the  Circuit  Court  erred  in  refusing  the  first 
▼'       and  third  ihstrudtions  prayed  for  by  the  plaintiffs ; 
^^'^^  and  for  these  errors  the  judgment  must  be  re- 
versed, with  directions  to  award  a  venire  faeiae 
de  novo.    On  the  second  instruction  asked  by  the 
plaintiffs,  it  is  unnecessary  to  express  any  opi- 
nion. 

Judgment  reversed  accordingly. 


[Patsht.] 

ELBPLraQEB  V.  De  Young. 


A.,  having  obtained  a  patent  for  a  new  and  useful  improvement,  to 
wit,  a  machine  for  making  watch  chains,  brought  an  action,  under 
the  Sd  section  of  the  Patent  Act  of  1800,  c.  179.  [xxvi.]  for  a  viola- 
tion of  his  patent  right  against  B. ;  and  on  the  trial,  an  agreement 
was  proved,  made  by  the  defendant  with  C^  to  purchase  of  him 
all  the  watch  chains,  not  exceeding  five  gross  a  week,  which  he  might 
be  able  to  manufacture  within  six  months,  and  an  agreement  on  the 
part  of  C.  to  devote  his  whole  time  and  attention  to  the  manufac- 
ture of  the  watch  chains,  and  not  to  sell  or  dispose  of  any  of  them, 
so  as  to  interfere  with  the  exclusive  privilege  secured  to  the  de- 
fendant of  purchasing  the  whole  quantity  which  it  might  be  prac- 
ticable for  C.  to  make :  And  it  was  proved  that  the  machine  used 
by  C.  with  the  knowledge  and  consent  of  the  defendant  in  the 
manufacture,  was  the  same  with  that  invented  by  the  plaintiff,  and 
that  all  the  watch  chains  thus  made  by  C.  were  delivered  to  the 
defendant  according  to  the  contract.  Hddf  that  if  the  contract 
was  real  and  not  colourable,  and  if  the  defendant  had  no  other 
connexion  with  C.  than  that  which  grew  out  of  the  contract,  it  did 
not  amount  to  a  breach  of  the  plaintiff's  patent  right. 
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Such  a  contract,  connected  with  evidence  from  which  the  jary  might      1825* 
legally  infer,  either  that  the  machine  which  was  to  be  employed  in  n^^^v^^^ 
the  manufacture  of  the  patented  article  was  owned  wholly  or  in    Keplinger 
part  by  the  defendant,  or  that  it  was  hired  to  the  defendant  for  six  ^' 

months,  under  colour  of  a  sale  of  the  articles  to  be  manufactured  ^* 

with  it,  and  with  intent  to  invade  the  plaintiff's  patent  right,  would 
amount  to  a  breach  of  his  right 

ERROR  to  the  Circuit  Court  of  Maryland. 

This  cause  was  argued  by  Mr.   Webster  and  J^orch  iM. 
Mr.  Sergeanty  for  the  plaintiff,  and  by  the  Attor- 
ney General,  for  the  defendant. 

Mr.  Justice  Washington  delivered  the  opinion  ^fo«*  i7<^ 
of  the  Court. 

This  was  a  suit  commenced  by  the  plaintiff^ 
Keplinger,  in  the  Fourth  Circuit  for  the  District  of 
Maryland,  against  the  defendant,  for  the  violation 
of  the  plaintiff's  patent  right,  secured  to  him  ac* 
cording  to  law,  in  a  certain  new  and  useful  im- 
provement, to  wit,  a  machine  for  making  watch 
chains,  &c.  The  third  count  in  the  declaration, 
upon  which  alone  this  cause  has  been  argued,  is 
in  the  usual  form,  charging  the  defendant  with 
having  unlawfully  used  the  said  improvement) 
without  the  consent  of  the  plaintiff  first  had  and 
obtained  in  writing.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  to  the  plaintiff 
that  he  should  deny  that  the  exclusive  right  of 
using  the  improvement  mentioned  in  the  declara- 
tion, was  vested  in  the  plaintiff,  or  that  he  was 
the  original  and  first  inventor  of  the  said  im- 
provement, and  that  he  should  give  evidence  to 
establish  those  facts. 
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1825.        At  the  trial,  the  plaintiff  read  in  evidence  the 

^"^y^^  letters  patent  duly  granted,  bearing  date  the  4th 

▼.        of  May,  1820,  and  proved,  that  he  was  the  true 

*  ^"^'  and  original  inventor  of  the  machine  specified  in 
the  patent,  and  that  the  defendant,  together  with 
John  Hatch  and  John  C.  Kirkner,  did  use  the 
said  machine  in  the  making  of  watch-chains 
from  steel,  from  the  4th  of  May  till  some  time  in 
the  month  of  December,  1820. 

The  defendant,  in  order  to  prove  that  any  con- 
cern or  connexion  which  he  had  with  the  said 
Hatch   and  Kirkner,  in  the  making  of  watch- 
chains,   by  means    of   the   said   machine,  was 
merely  as   a  purchaser   of  watch-chains   jProm 
them   under  the   following   contract,  produced 
and  gave  the  same  in  evidence.     The  agreement 
referred  to,  bearing  date  the  3d  of  May,  1820, 
is  between  M.  De  Young,  and  J.  Hatch  and  J. 
Kirkner,  and  witnesses,  "  that  the  said  Hatch 
and  Kirkner  do  hereby   engage    and    obligate 
themselves  to  manufacture  and  deliver  to  M.  De 
Young,  or  at  his  store  in  said  city,  not  less  than 
three  gross,  but  as  many  as  five  gross,  of  wire 
watch  chains,  agreeably  to  a  sample  to  be  depo- 
sited with  T.  Barly,  (if  practicable  to  manufac- 
ture so  many,)  in  each  week,  from  the  date  here- 
of, for  the  term  of  six  months,  one  half  of  which 
number  to  be  with  turned  slides,  and  the  other 
half  wire  slides  ;  the  whole  number  to  be  four 
strands,  if  the  said  De  Young  so  choose ;  but  he 
is  to  have  the  privilege  of  directing  the  descrip- 
tion to  be  furnished,  that  is  to  say,  what  number 
of  four,  five,  six,  or  eight  strands ;  the  prices  of 
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which  to  be  as  follows :  four  strands,  two  dollars  1823* 
per  dozen ;  six  strands,  two  dollars  sixty-six  cents  ^"^^^^ 
and  two  thirds  per  dozen,  and  eight  strands  at  ▼. 
the  rate  of  three  dollars  thirty-three  cents  per  ^  ^^"S- 
dozen ;  said  Hatch  &  Kirkner  to  devote  their 
whole  time  and  attention  to  said  manufactory, 
and  neither  to  sell,  barter,  nor  dispose  of,  in  any 
manner,  or  way,  or  means  whatever,  of  any  goods 
of  the  description  herein  before  described,  or 
which  may,  in  any  manner  or  way  whatsoever, 
interfere  with  the  exclusive  privilege  herein  be- 
fore granted,  but  will  faithfully  manufacture  for 
said  De  Young,  and  none  other,  as  far  as  five 
gross  of  chains  per  week,  if  practicable,  and  not 
less  than  three  gross  per  week,  at  the  prices 
herein  before  stipulated,  and  payable  as  follows : 
one  half  in  cash  at  the  end  of  every  week,  for 
the  total  number  delivered  within  the  week,  and 
the  other  half  in  said  De  Young's  promissory 
note,  payable  at  sixty  days  from  the  date  thereof. 
And  the  said  De  Young,  on  his  part,  doth  hereby 
promise  to  receive  from  the  said  Hatch  &  Kirk- 
ner, such  quantity  of  watch-chains  answering 
the  description  of  the  sample,  as  it  may  be  in 
their  power  to  manufacture,  not  exceeding  five 
gross  per  week,  reserving  to  himself  the  privilege 
of  directing  what  proportion  thereof  shall  be 
four,  six,  or  eight  strands,  and  pay  for  the  same 
weekly  in  the  following  manner,  viz.  the  one 
half  amount  of  week's  delivery  in  cash,  the  other 
half  in  a  note  at  sixty  days,  the  same  to  be  settled 
for  weekly,  in  manner  aforesaid,  if  required.'' 
The  defendant  also  gave  evidence  to  prove 
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1825.     that  all  the  connexion  he  ever  had  with  the  said 
^rf^y^^^  Hatch  &  Kirkner,  relative  to  watch-chains  made 

Keplmger  ' 

V.        by  them  with  the  said  machine  or  otherwise,  was 

•«nfr  merely  as  a  purchaser  of  such  chains  from  them, 

under  and  in  pursuance  of  the  said  contract. 

The  plaintiff  then  proved,  that,  at  the  time  of 
making  the  said  contract,  the  defendcmt  was  fully 
apprized  of  the  existence  of  the  machine  de- 
scribed and  specified  in  the  patent,  and  of  its  prior 
and  original  invention  by  the  plaintiff,  and  of  the 
intention  of  the  plaintiff  to  obtain  the  said  pa- 
tent ;  and  that  the  said  contract  was  made  with  a 
view  to  the  employment  by  the  said  Hatch  & 
Kirkner,  in  the  manufacture  of  watch-chains,  of 
a  machine  precisely  similar  to  that  invented  by 
the  plaintiff,  after  the  plaintiff  should  have  ob- 
tained his  patent ;  and  that  a  machine  precisely 
similar  to  that  invented  by  the  plaintiff  was  em- 
ployed by  the  said  Hatch  &  Kirkner  in  the  ma- 
nufacture of  watch-cliains  by  them  under  the 
said  contract,  and  with  the  knowledge  and  con- 
sent of  the  defendant  during  the  whole  period 
aforesaid,  he  and  they  having  received  notice,  on 
the  5th  of  May,  1820,  of  the  plaintiff's  patent ; 
and  that  the  watch-chains  so  manufactured  by 
Hatch  &  Kirkner,  during  the  whole  of  the  said 
period,  were  delivered  by  them  to  the  defendant, 
and  by  him  received,  under  and  in  conformity 
with  the  said  contract. 

Upon  this  evidence,  the  Court,  at  the  request 
of  the  defendant's  counsel,  instructed  the  jury, 
that  the  plaintiff  was  not  entitled  to  a  verdict  on 
t!ie  first  and  second  counts  in  his  declaration. 


De  Toung. 
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because  the  acts  which  they  charge,  if  true,  con-     1 825. 

stitute  no  offence  against  the  plaintiff's  patent.  ^^"^^^^^ 

And  that,  if  the  jury  should  be  of  opinion,  on  ^  j 

the  evidence,  that  the  plaintiff  is  the  sole  and 

original  inventor  of  th6  whole  machine  ;  and  that 

the    defendant   had   no   other  connexion    with 

Hatch  &  Kirkner  with  regard  to  these  chains, 

than  that  which   arose  from  his   said   contract 

with  them,  under  which  he  procured  the  chains 

to  be  made  by  Hatch  &  Kirkner,  and  sold  them 

when  so  made ;  and  that  the  said  contract  is  a 

real    contract ;   then   these  acts  constituted  no 

breach  of  the  plaintiff's  patent-right  on  the  part 

of  De  Young,  and  that  the  verdict  must  be  for 

the  defendant ;  and  that  this  legal  aspect  would 

not  be  changed,  although  the  defendant  may,  on 

any  occasion,  have  supplied,  at  the  cost  of  Hatch 

&,  Kirkner,  the  wire  from  which  the  chains  so 

manufactured  were  made. 

To  this  instruction  the  plaintiff's  counsel  took 
a  bill  of  exceptions,  and  a  verdict  and  judgment 
having  been  rendered  for  the  defendant,  the 
cause  is  brought  into  this  Court  by  a  writ  of 
error. 

The  only  question  which  is  presented  by  the  Question  uo- 
bill  of  exceptions  to  the  consideration  of  this  exceptions. 
Court  is,  whether  the  Court  below  erred  in 
the  instruction-  given  to  the  jury ;  and  this  must 
depend  upon  the  correct  construction  of  the 
3d  section  of  the  act  of  Congress,  of  the 
17th  of  April,  1800,  c.  179.  which  enacts,  "  that 
where  any  patent  shall  be  granted,  pursuant  to 
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1835.    the  act  of  the  2l8t  February,  1793,  c.  156.  and 
V^T^^  any  person  without  the  consent  of  the  patentee, 


V.  his  executors,  &rC.  first  obtained  in  writing,  shall. 
•  ^*^^*  make,  devise,  use,  or  sell,  the  thing  whereof  the 
exclusive  right  is  secured  to  the  said  patentee 
by  such  patent,  such  person  so  offending  shall 
forfeit  and  pay  to  the  said  patentee,  a  sum  equ^l 
to  three  times  the  actual  damage  sustained  by 
such  patentee,^'  Sec. 
Bowfarth*  The  contract,  taken  in  connexion  with  the 
With  whole  of  the  evidence  stated  in  the  bill  of  ex- 


niglit*^  klve  ceptions,  if  the  same  were  believed  by  the  jury, 
joij  to  Infer,  fonucd  most  certainly  a  strong  case  against  tlie 
^^M^^pH^yl  defendant,  sufficient  to  have  warranted  the  jury 
Bofiutm  "'c'r^^  inferring,  either  that  the  machine  which  was 
?Adi!r**1Iif  '^  ^®  employed  in  the  manufacture  of  the  watch- 
V£!^  ^  ^'  chains  was  owned  in  whole  or  in  part  by  the 

oenmdaiiti   or  •  ^ 


hirMi  to  defendant,  or  that  it  was  hired  to  the  defendant 

tha  mfendant 

linger   colour  for  slx  months.  Under  colour  of  a  sale  of  tlie  arti- 
•rticies  to  becles  wluch  might  bc  manufactured  with  it,  and 
vuh^ft^  "L*Ddwith  intent  to  invade  the  plaintifT^s  patent  right. 
vioiaii"^*"\he  Whether  the  contract,  taken  in  connexion  with 
tJnt°ri^t./*  the   whole  of  the   evidence,    does  or  does  not 
amount  to  a  hiring  by  the  defendant  of  the  ma- 
chine, or  the  use  of  it  for  six  months,  is  a  point 
which  is  not  to  be  considered  as  being  decided 
either  way  by  the  Court.   The  bill  of  exceptions 
does  not  call  for  an  opinion  upon  it. 
Effect  of  the     But  the  contract  taken  by  itself,  amounted  to 
jerte.  uo  morc  than  an  agreement  by  the  defendant  to 

purchase,  at  a  fixed  price,  all  the  watch  chains, 
not  exceeding  five  gross  a  week,  which  Hatch 
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&  Kirkner  might  be  able  to  manufacture  in  the     1825. 
course  of  six  months,   with  any   machine  they  '^^'Y^ 
might  choose  to  employ ;  and  an  agreement  on        ?. 
the  part  of  Hatch  &  Kirkner,  to  devote  th^ir  ^*  ^'*"'^- 
whole  time  and  attention  to  the  manufacture  of 
the  chains,  and  not  to  sell  or  dispose  of  any  of 
them,  so. as  to  interfere  with  the  exclusive  privi- 
lege secured  to  the  defendant,  of  purchasing  the 
whole  quantity  which  it  might  be  practicable  for 
them  to  make. 

If  this  contract  was  real,  and  not  colourable, 
which  is  the  obvious  meaning  of  the  instruction, 
and  the  defendant  hstd  no  other  connexion  with 
H.  &  K.  in  regard  to  these  chains  than  what 
grew  out  of  it,  it  would,-  in  the  opinion  of  the 
Court,  be  an  extravagant  construction  of  the  pa- 
tent law,  to  pronounce  that  it  amounted  to  a 
breach  of  the  plaintiff's  patent  right,  by  fixing 
upon  the  defendant  the  charge  of  having  used 
the  plaintiff's    machine.     Such   a   construction     Effect     of 

contracts      to 

would  be  highly  inconvenient  and  unjust  to  the  purchiw  pa- 

^    ,  .  .    ,  ,  .       ^  tented  artldat 

rest  ot  the  community,  smce  it  might  subject  any  from  a  mana* 
man  who  might  innocently  contract  with  a  manu-  lufrin'^'t    the 
facturer  to   purchase  all  the   articles  which  he  ^^"^  '^^ 
might  be  able  to  make  within  a  limited  period, 
to  the  heavy  penalty  inflicted  by  the  act,  although 
he  might  have  been  ignorant  of  the  plaintiff's 
patent,  or  that  a  violation   of  it  would  be  the 
necessary  consequence  of  the  contract.  It  might 
possibly  extend  farther,  and  affect  contracts  ex- 
press or  implied,  though  of  a  more  limited  cha- 
racter, but  equally  innocent,  as  to  which?  how- 
ever, it  is  not  the  intention  of  the  Court  to  ex- 
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1825.    press   any  opinion,  as  this   case  does  not  call 
\ry^^^  for  it. 

KepliDger 

V.  This  cause  was  argued  by  the  plaintiflf's  coun- 

oung-  g^j  ^g  jf  ^jj^  opinion  of  the  Court  below  had  been 

Effect  of  the  given  upon  the  whole  of  the  evidence.     But  this 

opinion  of  the        *  ,  t^.t      •  •  i       i   /• 

Circuit  Court,  was  not  the  case.  No  instruction  was  asked  tor 
That'^^'rt  of  but  by  the  defendant's  counsel,  and  that  was 
whic?"n"  hi-  confined  to  a  single  part  of  the  case,  the  con- 
ftnjction  wasjjgj^j^jj  bctwccn  the  defendant  and  H.  &  K.,  in 

regard  to  the  watch-chains  which  the  latter  bound 
themselves,  by  their  contract,  to  manufacture 
and  deliver  to  the  former.  If  the  jury  had  been 
of  opinion,  upon  the  whole,  of  the  evidence,  that 
the  contract  was  not  a  real  one,  or  that  that  in- 
strument did  not  constitute  the  sole  connexion 
between  those,  parties,  or  that  the  transaction 
was  merely  colourable,  with  a  view  to  evade  the 
law,  the  jury  were  not  precluded  by  the  instruc- 
tion from  considering  the  plaintift^'s  patent  right 
as  violated,  and  finding  a  verdict  accordingly. 
The  opinion     H^d  the  plaintiffs  counsel  thouii^lit  proper  to 

of  this    Court  ,        ^  n  .     .  t        ^ 

confined  to  the  call  upon  thc  Court  lor  an  opinion  and  instruc- 

single      poinr,    .  ,        .  ...  ^ 

upon  which  tion  to  the  jury,  upon  any  points  arising  out  of 
the  Court*' be- the  wholc,  or  any  part  of  thc  evidence,  it  would 

low,    excepted  1  ^  .i      •        i    ^       ^  •  •     • 

to,  was  given,  have  bceu  their  duty  to  give  an  opinion  upon 
such  points,  leaving  the  conclusion  of  fact  from 
the  evidence  to  be  drawn  by  the  jury.  But  this 
course  not  having  been  pursued,  this  Court  can 
take  no  notice  of  the  evidence,  although  spread 
upon  the  record,  except  so  far  as  it  is  connected 
with  the  single  point  upon  which  the  opinion, 
which  is.  excepted  to  was  given.  As  to  the  resi- 
due of  that  opinion,  that  "  the  legal  aspect  of  the 
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case  would  not  be  changed,  although  the  de-  1825. 
fendant  might,  on  any  occasion,  have  supplied, 
at  the  cost  of  H.  &  K,  the  wire  from  which  the 
chains  so  manufactured  were  made/'  it  is  quite  as 
free  from  objection  as  the  preceding  part  of  it, 
since  it  stands  upon  precisely  the  same  prin- 
ciple. 

Judgment  affirmed,  with  costs. 


[Usury.    Lex  Loci  Contractus.} 

De  Wolf  v.  J.  Johnson,  R.  M.  Johnson,  W.  T. 

Barry,  and  J.  Prentiss. 

Id  a  contract  for  the  loan  of  money*,  the  law  of  the  place  where  the 
contract  is  made  is  to  govern  ;  and  it  is  immaterial  that  the  loan 
was  to  be  secured  by  a  mortgage  on  lands  in  another  State. 

In  such  a  case,  the  statutes  of  usury  of  the  State  >%bere  the  contract 
was  made,  and  not  those  of  the  State  where  it  is  secured  by  mort- 
gage, are  to  govern  it,  unless  there  be  some  other  circumstance  to 
show,  that  the  parties  had  in  view  the  laws  of  the  latter  State. 

Although  a  contract  be  usurious  in  its  inception,  a  subsequent  agree- 
ment to  free  it  from  the  taint  of  usury,  will  render  it  valid. 

The  purchaser  of  an  equity  of  redemption  cannot  set  up  usury  as 
a  defence  to  a  bill  brought  by  the  mortgagee  for  a  foreclosure,  espe- 
cially if  the  mortgagor  has  himself  waived  the  defence. 

Under  a  usury  law  which  does  not  avoid  the  securities,  but  only  for- 
bids the  taking  a  greater  interest  than  six  per  centum  per  annum,  a 
Court  of  equity  will  not  refuse  its  aid  to  recover  the  principal. 

A  certificated  bankrupt  or  insolvent,  against  whom  no  relief  can  be 
had,  is  not  a  necessary  party  to  a  suit  in  equity ;  but  if  he  be  made 
a  defendant,  he  cannot  be  examined  as  a  witness  in  the  cause,  until 
an  order  has  been  obtained  upon  motion  for  that  purpose. 


Johnson. 
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1825.  APPEAL  from  the  Circuit  Court  of  Kentucky. 
^dTw^  This  was  a  bill  filed  by  the  appellant,  De 
Wolf,  in  the  Court  below,  on  the  4th  of  Septem- 
ber, 1818,  for  a  foreclosure  of  a  mortgage  given 
by  Prentiss,  one  of  the  respondents,  on  the  7lb 
of  July,  1817,  to  secure  the  repayment  of  the 
sum  of  62,000  dollars.  The  bill  alleged,  that 
the  mortgagor  had  conveyed  hia  equity  of  re- 
demption to  W,  T.  Barry,  by  a  deed  of  trust 
dated  the  16th  of  March,  1818,  describing  the 
lands  as  "  all  those  tracts  or  parcels  of  land  de- 
scribed and  contained  in  a  deed  of  mortgage 
from  the  said  J.  Prentiss  to  the  said  J.  De  Wolf, 
dated  the  7th  of  July,  1817,"  "  it  being  the  in- 
tention and  meaning  hereof,  that  after  the  satis- 
faction of  the  debts  sot  forth  in  said  deeds,  the 
remainder  of  the  property  described  in  said 
deeds,"  "  shall  be  hereby  conveyed."  Accord- 
ing to  the  provisions  of  the  deed,  Barry  exposed 
the  premises  for  sale  at  public  auction,  on  tlie 
27th  of  May,  1818,  "  subject  to  the  encumbrances 
of  any  previous  mortgage  or  deed  of  trust,  par- 
ticularly a  mortgage  deed  to  J.  De  Wolf,  from  J. 
Prentiss,  dated  the  7th  of  July,  1817,"  "  record- 
ed in  the  clerk's  oiBce  of  the  Fayette  County 
Court,  and  to  which  all  persons  wishing  to  pur- 
chase are  referred  for  more  particular  informa- 
tion." At  this  sale,  the  property  was  purchased 
by  J.  Johnson  and  R.  M.' Johnson.  Prentiss 
filed  no  answer  to  the  bill,  and  it  was  taken  ^o 
confesso  against  him.  J.  Johnson  answered, 
claiming  as  a  bofUE  fidd  purchaser  for  a  valuable 
consideration,  and    setting  up  the  defence    of 
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usury  U  the  contract  between  Prentisa  and  the     }825. 
appeUaaty  Da  Wplf»  and  also  denying  nqtice  of 
the  mortgage  except  by  vague  report,  which  re- 
port was  accompanied  with  thp  suggestion,  thftt 
the  mortgage  was  void,  as  being  afifected  with 
usury^    Barry  also  answered,  admitting  the  con- 
veyance to  himself  by  Prentiss,  in  trust  to  fieU, 
which  sale  he  had  effected  publicly,  and  m  good 
faith,  before  the  bill  filed ;  and  in  pursuance  of 
the  sale  had  conveyed  to   the  defendants,  J. 
and  R.  M.  Johnson ;  and  alleged,  that  he  was 
ignorant  of  the  claim  of  the  plaintiff,  De  Wolf, 
except  so  far  as  that  claim  was  re^gnised  in  the 
deed  of  trust ;  and  also  set  up  the  defence  of 
usury  between  the  mortgagor  and  mortgagee. 
The  other  defendant,  R.  M.  Johnson,  answered, 
recognising  find  adopting  the  answer  of  J.  John- 
son, and  denying  for  himself  all  knowledge  of 
the  mortgage  at  the  date  of  the  conveyance  to 
Barry.    He  also  averred,  that  he  wap  a  creditor 
of  Prentiss  to  the  an^ount  of  nearly  500,000  dol- 
lars, for  which  he  had  no  other  security  than  the 
assignment  to  Barry,  throi^h  which  he  derived 
title  to  the  mortgaged  premises.     The  cauae 
wept  to  hearing  on  the  pleadings  and  proiofs,  and 
Prentiss  was  admitted  as  a  witness  04  the  pai€ 
of  the  other  defendants,  subject  to  legal  excep- 
tions ;  but  it  did  not  appear  by  the  transcript  of 
the  record,  whether  the  decree  of  the  Court  be* 
low  was  grouAd^d  upon  his  testimony.    It  ap- 
peared by  the  other  evid^n^e  in  the  pause,  that 
th^  transaction  originated  in  a  loan  made  by  De 
Wolf  to  Prentiss,  in  the  State  of  Rhode  Island, 
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1825.     in  tlie  year  1815,  the  rciiayment   of  which  was 

^*;r~^^  secured  by  a  raortgagc  upon  tbe  lands  in  Ken- 
Do  Wolf  ■'  o    o  r  .11 

V.  tucky,  which  contract  was  afterwards  waived  by 
Jolinwo.  jjj^  partieB,  and  a  new  contract  entered  into  by 
them  in  the  State  of  Kentucky,  in  the  year  1817. 
The  principal  question  of  fact  was,  whether 
either,  or  both  of  those  conlracta,  was  void,  under 
the  usury  laws  of  either  of  tbose  States,  and  as 
this  question  is  fully  considered  Jn  the  opinion  of 
this  Court,  it  baa  not  been  thought  necessary  to 
extract  from  the  voluminous  mass  of  testimony 
in  the  Court  below,  the  general  result  of  the  evi- 
dence as  bearing  upon  it. 

On  the  part  of  the  appellants,  it  was  con- 
tended ; 

1.  That  the  original  contract  of  1815,  if  usu- 
rious, was  not  void  according  to  the  laws  by  which 
it  ought  to  be  governed ;  the  laws  of  Rhode  Isl- 
and not  avoiding  the  contract,  or  the  securitiea 
given  for  it,  but  only  forfeiting  one  third  of  the 
principal,  and  all  the  interest  of  the  loan,  as  a 
penalty  to  be  recovered  by  information  or  action 
of  debt. 

2.  That  the  contract  of  1817  was  free  from 
the  taint  of  usury. 

3.  That  if  either,  or  both  those  contracts, 
were  usurious,  the  defendants,  J.  &  R.  M.  John- 
son, could  not  take  advantage  of  the  usury,  not 
only  because  they  were  not  parties  to  tbe  con- 
tract, but  because,  by  the  Very  terms  of  the  deed 
of  trust  to  Barry,  under  which  they  claim,  they 
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took  the  estate  in  controversy  subject  to  the  prior    1825. 
conveyance  to  the  appellant.  ^"^"vvw' 


On  the  part  of  the  respondents^  it  was  in- 
sisted : 

1.  That  the  loan  of  1815  was  usurious  and 
void. 

2.  That  the  transaction  of  1817  was  a  device 
to  secure  the  repayment  of  money  advanced  on 
an  usurious  agreement. 

3.  That  money  advanced  on  an  usurious  agree- 
ment cannot  be  secured,  and  the  payment  en- 
forced in  a  Court  of  equity,  at  the  instance  of 
the  lender,  by  force  of  any  after  agreement  of 
the  lender  to  relinquish  the  usury,  and  of  the 
borrower  to  repay  the  money  lent.* 

a  The  act  of  Rhode  Island  of  1798,  aAer  prohibitiog  (s.  1.) 
the  contracting  for  more  than  six  per  centum  per  annum  for  the 
loan  of  money,  wares,  goods,  &c.  provides,  (s.  5.)  '^  that  a  sum 
equal  to  one  third  part  of  the  principal,  and  all  the  interest  of 
every  bond,  mortgage,  specialty,  agreement,  contract,  promise,  or 
assurance  whatsoever,  which  shall  be  made  after  the  passing  of 
this  act,  for  the  payment  of  money,  goods,  wares,  or  other  com- 
modities to  be  lent  on  usury,  wherein  or  whereby  there  shall  be 
received,  agreed  for,  or  taken,  for  the  forbearance  or  giving  day  of 
payment  above  the  rate  of  interest  expressed  in  the  first  section  of 
this  act,  shall  be  forfeited  by  the  creditor,  one  half  of  such  forfeiture 
for  the  use  of  the  State,  and  the  other  half  for  the  use  of  him,  her^ 
or  them,  who  will  prosecute  for  the  same.    That  the  said  forfeit- 
ure shall  and  may  be  recovered  by  information  or  action  of  debt,  be- 
fore  any  Court  proper  to  try  the  same ;  that' in  the  trial  of  every  such 
information  or  action,  the  borrower  or  hirer  of  the  money,  goods, 
wares,  or  other  commodities,  on  such  usurious  contract,  shall  be 
admitted  a  legal  witness,  if  not  interested  in  the  event  of  such  prose- 
cution ;  provided,  nevertheless,  that  all  informations  and  actions  for 
the  recovery  of  such  forfeiture,  shall  be  broi^ht  and  commenciecl 


V. 

Johnson; 
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1825.        Mr.  Jones  mid  Mr.  P.  HaU^  for  the  appellant, 
^^^^y^  argued,  that  contracts  being  to  be  governed  by 
V.        the  laws  of  the  country  where  they  are  made,  as 
"*   to  their  nature,  ooastruction,  and  effect,  the  ori- 
Jifordk  i4<^  ginal  contract  of   1815    was  not    within    the 
statute  of   Kentucky  as  to  usury/    The  rate 
of  interest  is  governed  by  the  law  of  the  coun- 
try where  the  debt  was  contracted,  and  not  ac- 
cording to  that  where  the  action   is  brought.^ 
That  if  there  be  no  express  reference  to  any 
other  place,  the  law  will  intend  that  the  contract 
was  to  be  executed  where  it  was  made,  and  have 
a  reference  to  the  law  of.  that  State.     Not  would 
taking  a  security  upon  lands  in  another  country, 
vary  the  application  of  the  rule.     Thus,  con- 
tracts made  in  England,  secured  by  mortgage  on 
estates  in  the  West-Indies,  are  construed  by  the 
English  law/  So,  where  the  debt  was  contracted 

within  one  year  after  such  forfeiture  shall  have  accrued.  Provided 
further,  that  nothing  in  this  act  shall  extend  to  the  letting  of  cattle, 
or  other  usages  of  the  like  nature  in  practice  amongst  farmers,  or 
maritime  contracts  amongst  merchants,  as  bottomry,  insurance,  or 
course  of  exchange,  as  hath  been  heretofore  accustomed." 

The  act  of  Kentucky  of  1798  prohibits  the  taking  above  the 
rate  of  six  per  centum  per  annum  as  the  interest  for  the  loan  of 
money,  wares,  or  merchandise,  and  declares,  that  **  all  bonds, 
ccmtracts,  covenants,  conveyances,  or  assurances,  hereafter  to  be 
made  for  any  money  or  goods  so  to  be  lent,  on  which  a  higher  in- 
terest is  reserved  or  taken  than  is  hereby  allowed,  shall  be  utterly 
void.'' 

a  Ord  fMiVsury^  32.  (d.)  Blanchard  v.  Russell,  13  Mass. 
itep.  4.  Hicks  v.  Brown,  12  Johns.  Rep.  142.  5  Day's  Rep. 
322.  2  9f^askmgton^9  Rep.  282.  Van  Reimsdyke  v.  Kane,  l 
GaOU.  Rep.  371 .    4  Day^s  Rep.  96. 

h  t  Johns.  Ch.  Cas.  365. 

c  De  War  ▼.  Sfmn,  3  Term  Rep.  425. 
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ia  Treland,  and  the  security  given  in  England,  it    1825. 
was  held,  that  Irish  interest  should  be  allowed/ 
If  the  contract  be  not  void  by  the  laws  of  the 
country  where  it  was  made,  it  can  never  become 
so  by  being  carried  into  another  country  to  be 
enforced ;  if  valid  in  the  country  where  it  was 
made,  it  will  be  valid  everywhere,  unless  some 
reason  of  policy  oppose  its  execution/    Usury  is 
only  mdiMm  prohibitumy  and  independent    of 
statutory   regulation,  the  parties  may  contract 
for  whatever  rate  of  interest  they  please."  Unless 
the  statute  of  usury  which  applies  to  the  case, 
avoids   the  contract,  the  defendant  cannot  avail 
himself  of  this  ground  of  defence.     Penal  laws 
are  strictly  local,  and  the  statute  of  Rhode  Island 
is  merely  a  penal  law/    The  respondents,  seek- 
ing to  avail  themselves  of  usury  in  a  contract 
made  in  that  State,  must  show  that  it  would  be  a 
good   defence   there.*    If  the  contract  of  1815 
were  good  under  the  law  by  whidi  it  ought  to  be 
governed,  it  would  not  be  invalidated  by  the  sub- 
sequent contract,  even  if  that  were  void/  But  the 
contract  of  1817  was,  in  fact,  free  from  usury,  and 
would  have  the  effect  of  purifying  the  previous  con- 

a  Champant  t.  Lord  Ranelagli,  1  Eqm.  Cki9.  Ahr.  289. 

h  3  D^jUL  Bep.  S70.  note.  (kfwp.  Rep.  341. 

c  8  WhuU.  Rep.  355. 

d  Scoville  ▼.  Can6eld,  14  JoJum.  Rep.  339.  4  Burr.  Rep. 
2251.    2  Mud.  Rep.  307.     Ord  m  Vmayy  194. 

e  Thompson  v.  Ketcham,  8  Joku.  Rep.  189.  3  Eep.  N.  P. 
163. 

/  Svartwout  v.  Payne,  19  Johns.  Rep.  294. 
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tract  from  all  taint."  Where  usurious  securities 
■^  have  been  destroyed  by  mutual  consent,  a  promise 
by  the  borrower  to  repay  the  principal  and  legal 
interest  is  binding.*  As  to  the  sale  of  stock,  if  it 
waa  fair  and  boim  fide,  and  not  with  a  view  to 
evade  the  statute,  it  would  not  iavalidale  the  con- 
tract.' As  to  the  amount  advanced  in  treasury 
notes,  ihey  are  to  be  put  on  a  footing  witii  bank  ■ 
notes,  and  if  received  in  payment,  are  to  be  con- 
sidered as  casii.'  A  tender  in  bank  notes,  if  not 
objected  to,  is  good.'  The  sum  paid  as  rent  is 
not  usurious,  unless  paid  in  consequence  of  a 
previous  corrupt  agreement.-'^  A  payment  in  the 
nature  of  a  penalty  is  not  usurious.^  Jf  there  be 
any  usury  at  ull  in  the  new  contract  of  1817,  it 
lias  crept  in  by  mistake  and  miscalculation,  and 
that  will  not  avoid  it.'   The  testimony  of  Prentiss 

cause  he  is  a  party  upon  the  record,  is  tialsle  for 
costs,  is  directly  interested  ia  the  event  of  the 

a  CoMj/n  on  Uiury,  IBS — 185. 

,^  Ord  on  Vtury,  103.  3  Dai/'a  Rep.  350.  lO  Mtua.  Jiep. 
121.  Barnes  v.  Headly,  2  TamU.  Rep.  184.  Chadbnrn  v. 
Watts,  10  Mats.  Rrp.  123. 

c  3  ToTM  Rep.  531.  8  Eatl'i  Rep.  307-  Ord  on  Utaiy,  76. 
2  DaU.Rep.  92.     Comyn  on  Uturj/,  110.  1  Etp.  N.  P.  40.  I76 

d  3  Burr.  Rep.  i:>t6.     1  Httrr.  Rfp.  452.  9  Johu.  Rep.  120 

e  3  Term  Rep.  554.  7  John:  Rep.  476.  19  Johu.  Rep. 
508.     10  Mass.  Rep.  2S4. 

/  Comyn  on  l/miry,  187.  7  Mot/.  Rep.  118.  8  Mau.  Rep. 
101.258.     10  Matt.  Rep.  121.     4Burr.Z253. 

g  Comt/n  CM  Vturi/,  72, 

h  Ord  an  Usury,  37-  I  Camp.  N.  P.  149.  3  mu.  390. 
4Biirr.S253.     9 Matt.  Rep.  49.     1  Dot.  ^  PuU.  140. 
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Buit,  and  is  conoluded  by  the  decree."  And  final-     1825. 
ly,  even  if  usury  exist,  and  be  ever  so  clearly  ^^^7^ 
proved,  the  defendants,  J.  &  R.  M.  Johnson,  can-        v. 
not  take  advantage  of  it,  since  they  purchased, 
subject  to  De  Wolf's  mortgage,  which,  if  usuri- 
ous, is  not  to  be  taken  as  absolutely  void.^ 

.  Mr.  Webster  and  Mr.  jSi&&,  contra,  admitted 
the  general  rule  as  to  the  lex  loci  contractus^  but 
contended,  that  the  present  contract  was  made 
with  a  view  to  the  laws  of  Kentucky,  where  the 
borrower  was  domiciled,  where  the  security  was 
given,  and  where  the  money  was  to  be  repaid.  It 
was  an  exception  to  the  rule,  that  where  the 
contract  was  made  in  one  country  with  a  view 
to  the  laws  of  another,  the  statutes '  of  the  latter 
were  to  govern  it.''  This  was  founded  upon  the 
same  reason  with  the  rule  itself,  i.  e.  the  inten- 
tion of  the  parties.  Another  exception  is,  where 
the  parties  go  from  one  country  into  another, 
nad  there  make  a  contract  with  a  view  to  evade 
the  laws  of  the  former.  So  if  it  be  against  the 
public  policy  of  the  country  where  performance 
of  the  contract  is  sought,  to  enforce  it,  the  rule 

a  Phill.  Evid.  57-  61,  62.  5  Johns.  Ch.  Cos.  95.  14  Etui's 
Rep.  565.  10  Johns.  Rep.  95.  2  H^he€U.  Rep.  193.  note.  20 
Johns.  Rep.l42.    5  Esp.  N.  P.  155.  6  fFheat,  Rep.  109. 

b  Green  v.  Kemp,  13  Mass.  Rep.  515.  16  Mass.  Rep.  96.  5 
Johns.  Ch.  Rep.  122.  555.  10  Johns.  Rep.  202.  15  Johns. 
Rep.  555.  1  Taunt.  414.  9  Mass.  Rep.  48.  Bac.  Ahr.  tit. 
Usury  F.     BuU.  N.  P.  224.     1  Johns.  Ch.  Rep.  158. 

c  Uuber.  Prcekct.  torn.  2.1.  ] .  tit.  3.  Robinson  v.  Bland,  2 
BwTs  1077. 


^|^>^  #0  JjHf  of  ■  HMtiifchnd,'-  mh^im  ^  ortginiil 
not  Milf  prok^tHted  ^the  uhuvhu  coHtraot,  bat 


«r'«tea^iar  fniMiaiiiiitiiiiiiii  •flM»i»H|ogat>^<yta 

taiidw,  tt  put  dI'Mi  i»avhBM,  1^  abHI-w  not«r 

payable  at  a  future  day,  and  diarges  intenut 
from  the  date  of  the  contract,  it  is  usariova'  A 
contract,  void  upon  the  ground  of  usurj,  oaottot 
be  made  good  by  a  subsequent  new  agreenent, 

a  3  DaU.  374.  note.  Htirgr.  Co.  Lift.  79  b.  44.  note.  3 
Atk.  727-     1  f>rn   428. 

b  Cowp.  114.     3  Bo9. 1{  PuB.  154.     Cro.  EUz,  27. 

c  1  Sch.iL^.  115.  182.  119.  note.  C^ttti/oB  Biai.94,95. 
Bac.  Abr.  Usuiy,  (C.)  2.  1  Jota*.  Ca«.  336.  Cowp.  796. 770. 
Cro.  Jac  440. 

(f  S  Dou;/.  735.  Coup.  793.  1  Ali.  351.  Boe.  ^tr.  Uaury, 
(C.)  8, 9. 13  2  Ke*.  1*6-  7  J<»A«*.  R«p-  196-  3  7W»»  Rep- 
531.  1  Bro.  Ck.  Hap.  149. 151.  E«p.  iV.  P.  11.  Amii.  371. 
1  Joint.  Ch.  Rep.  537. 

e  13  Jt^mt.  Rep.  40.  2  JoAtu.  Ch.  Rep.  192.  4  Tdtmf.  810. 
1  Bm.  4-  Fa//.  144. 
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and  if  void  in  part,  it  is  void  in  toto.'^  If  the  lend-  1825. 
er  of  money,  on  an  usurious  contract,  seeks  to  ^"^^y^^ 
enforce  his  securities  in  a  Court  of  equity,  the  ^  v. 
securities  will  be  declared  void,  and  ordered  to 
be  delivered  up ;  and  in  this  respect,  the  rule  is 
different,  where  the  borrower  himselfappliestothe 
Court  for  relief,  in  which  latter  case  he  must  pay, 
or  offer  to  pay,  the  principal  and  interest  lawful- 
ly dlie,  before  he  is  entitled  to  relief.*  But  it  is 
sufficient  if  a  contract  be  prohibited  by  positive 
law,  for  a  Court  of  equity  to  refuse  its  aid  in  en- 
forcing it,  whether  the  securities  given  be  ex- 
pressly declared  void  or  not.  The  other  defend- 
ants, claiming  to  stand  in  the  place  of  Prentiss, 
as  his  assignees  and  creditors,  have  a  clear  legal 
and  equitable  right  to  take  advantage  of  the  ille- 
gality of  the  contract  made  with  him,  and  which 
was  attempted  to  be  secured  by  a  mortgage  upon 
^his  property. 

» 

\ '"  Mr.  Justice  Johnson  delivered  the  opinion  of  ^^'^  ^^' 
the  Court, 

This  cause  has  been  discussed  very  much  at 
large,  and  with  a  degree  of  talent,  candour,  and 
research,  very  satisfactory  to  the  Court.  In  pro- 
ceeding to  consider  it,  however,  we  think  it  ad- 
visable to  deviate  from  the  order  in  which  the 
points  were  examined  at  the  bar,  and  to  pursue 
them  as  they  arise  in  the  progress  of  the  suit. 

In  the  year  1818,  the  complainant  filed  his  bill  in 


a  4  Camp.  N.  P.  157*    8  Johns.  Rep.  253. 
b  5  Johns.  Ch.  Rep.  122. 

Vol.  X.  48 
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ySS&t-  the  Circuit  Court  of  the  United  States  for  Ken- 
'  lucky,  to  obtain  a  foreclosure  of  a  mortgage 
jiveii  to  secure  tlie  sum  of  aixty-two  thousand 
dollars,  and  bearing  date  July  7,  1817.  The 
debt  secured  was  payable  by  instalments,  only 
one  of  which  was  due  when  the  bill  was  filed, 
but  in  the  progress  of  the  cause  all  ihe  instal- 
ments falling  due,  they  were  all,  by  consent,  ad- 
mitted into  the  pleadings,  as  if  introduced  by  sup- 
plemental bill. 

The  bill  first  sets  out  tlie  mortgage  and  the 
breach,  and  then  proceeds  to  allege,  that  Pren- 
tiss, the  mortgagor,  had  conveyed  his  equity  of 
redemption  to  W.  J.  Barry,  who  had  sold  lo 
James  Johnson  and  R.  M.  Johnson,  the  two  lat- 
ter of  whom  were  then  in  possession. 

Prentiss  files  no  answer,  and  in  due  course  tlie 
bill,  as  to  him,  is  ordered  to  be  taken  pro  con- 
fesso.  James  Johnson  files  an  answer,  claiming 
as  hona  jvit  purchaser  for  a  valuable  considera- 
tion, and  setting  up  the  defence  of  usury  in  the  con- 
tract between  Prentiss  and  the  comptainant,  and 
putting  the  complainant  generally  upon  his  proof. 
He  also  denies  notice  of  De  WolTs  mortgage, 
otherwise  than  by  vague  report,  which  report,  he 
alleges,  was  accompanied  with  the  suggestion, 
that  the  mortgage  to  De  Wolf  was  affected  with 
usury,  and  void. 

At  a  subsequent  day,  Barry  also  answers,  ad- 
mitting the  conveyance  to  himself  by  Prentiss,  in 
trust  to  sell,  which  sale,  he  alleges,  he  had  effect- 
ed publicly,  and  in  good  faitb,  before  the  bill  was 
filed;  and  in  pursuance  of  such  sale, 'had  .con- 
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veyed  to  the  Johnsons.     He  further  alleges,  that     1825. 
at  the  time  of  the  execution  of  the  deed  of  trust  to  ^jJ^woTT' 
him,  '^  he  was  ignorant  of  the  complainant's  claim,    ^   ▼- 
except  so  far  as  thM^elaim  is  recognised  in  the 
^eed  of  trust/'  and  also  sets  up  the  uaiiry  be- 
tween the  mortgagor  and  mortgagee,  in  tfroid- 
ance  of  the  mortgage. 

R.  M.  Johnson  also  files  an  answer,  in  which 
he  recpgnises  and  adopts  the  answer  of  James 
Johnson,  and  further  denies,  altogether,  know- 
ledge of  the  mortgage  to  De  Wolf  at  the  date  of 
the  transfer  to  Barry.  He  then  sets  out,  that  he 
is  a  creditor  of  Prentiss  to  the  amount  of  near 
500,000  dollars,  for  which  he  has  no  other  secu- 
rity than  the  assignment  to  Barry,  through  which 
he  derives  title  to  the  mortgaged  premises. 

Upon  this  state  of  the  pleadings,  with  a  few 
formal  and  immaterial  additions,  the  parties  went 
into  their  proofs.  And  as  the  complainant  exhi- 
bited his  mortgage  in  legal  form,  and  with  all  the 
evidence  of  authenticity  required  by  law,  it  fol- 
lowed that  the  defendants  were  put  upon  their 
proof  to  maintain  the  grounds  on  which  they 
sought  to  avoid  it. 

It  was  not  contended,  that  in  the  immediate 
contract  on  which  the  bill  was  founded,  there  was 
any  usurious  taint  belonging  to  that  transac- 
tion  itself.  The  ground  taken  was  usury  in 
a  transaction  anterior  by  two  years,  out  of  which 
the  mortgage  in  question  drew  its  origin,  and 
from  which  the  usurious  taint  was  supposed  to 
be  transmitted  either  directly  or  incidentally. 
The  case  proposed  to  be  established  in  proof 
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1825.  was,  that  in  the  year  1815  there  was  a  negotiation 
"""^^^^^  for  a  ^oBXi  between  these  parties,  the  scene  of 
T.  which  was  in  Bristol,  Rhode  Island.  That  the 
sum  to  be  loaned  was  83^0  dollars,  but  which 
sum  in^  fact  was  reduced  bielow  80,000  doUard, 
by  nutans  which  they  contended  were  resorted  to 
for  the  purpose  of  disguising  the  usurious  inte- 
rest, to  be  retained  by  way  of  premium,  or  bonus, 
or  imposition.  That  the.  interest  actually  stipu- 
lated for  was  twelve  per  cent.,  of  which  six  per 
cent,  was  reserved  in  a  bond  executed  at  the 
time  for  111,000  dollars,  comprising  compound 
interest,  there  being  no  annual  interest  reservedp 
The  other  six  per  cent,  was  secured  tinder  the 
aspect  of  a  rent  payable  out  of  lands  in  Ken* 
tucky,  for  which  Prentiss  executed  absolute  con- 
veyances, and  De  Wolf  stipulated  to  recontrey 
on  the  payment  of  the  amount  for  which  Pren- 
tiss gave  his  bond,  and  a  sum  annually,  by  way 
of  rent,  equal  to  six  per  cent,  upon  the  83,000 
dollars,  that  is,  the  sum  of  4,980  dollars. 

This  rent,  it  seems,  was  paid  the  first  year, 
together  with  an  additional  sum  of  498  dollars, 
added  as  interest  and  damages. 

And  a  bill  for  the  sum  of  4,980  dollars  was 
drawn  the  second  year  by  De  Wolf  upon  Pren- 
tiss, payable  in  Philadelphia,  but  this  was  returned 
under  protest,  and  subsequently  taken  up  by  a  bill 
for  5,154  dollars,  endorsed  by  J.  T.  Meder,  jun. 

The  evasion  of  the  statute  against  usury,  sup- 
posed to  have  been  practised  upon  Prentiss  in 
making  up  the  sum  of  83,000  dollars,  had  rela- 
tion to  three  items.     The  first  a  sum  of  about 
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32,000  dollars,  admitted  into  the  computation  as  1825« 
the  price  set  upon  fifteen  shares  of  the  Lexington  ''^Twoif' 
Manufacturing  Establishment,  transferred  by  De 
Wolf  to  Prentiss.  The  second,  treasury  notes 
to  the  amount  of  20,211  dollars  94  cents,  re- 
ceived at  par ;  and  the  third  30,802  dollars  73 
cents,  bills  drawn  upon  Philadelphia  also  taken 
at  par.  Upon  these  three  items  there  was  an 
estimated  loss  sustained  of  about  3,400  dollars. 

The  contract  of  1815  was  unquestionably  en- 
tered into  in  the  State  of  Rhode  Island,  and  was 
there  reduced  to  writing ;  but  had  a  view  to  Ken- 
tucky for  its  consummation.  As  it  entered  into 
the  contract  that  Prentiss  should  secure  De  Wolf 
by  a  conveyance  of  Kentucky  land  to  a  large 
amount,  two  agents  were  employed  and  intrusted 
by  De  Wolf,  with  the  securities  to  be  passed  to 
Prentiss,  and  a  power  to  draw  upon  him  for  the 
money,  to  be  paid  in  Philadelphia ;  which  Pren- 
tiss was  to  have  the  benefit  of,  upon  complying 
with  the  articles  of  his  contract,  purporting  an 
absolute  conveyance  of  the  land.  The  place 
where  the  contract  of  repayment  of  the  principal 
on  the  part  of  Prentiss  was  to  be  fulfilled,  appears 
no  farther  than  this,  that  the  bond  is  given  (o 
pay  generally,  without  regard  to  place,  and  the 
money  to  be  paid  by  way  of  rent,  appears  by  the 
subsequent  acts  of  the  parties  respecting  the 
bills  drawn  for  the  rent,  to  have  been  payable  in 
Philadelphia. 

The  contract  of  1817,  in  which  this  mortgage 
originated,  was  executed  in  Kentucky ;  and  had 
its  inception  in  an  intimation  ftrom  Prentiss  of  a 


»m»n«llp»ij«wi[i»-*r ,  H».  ofciiia  ■to'claaiH.ttt 
ewtwi^AnNl  altMMiouiilwMNiMtiHid  tDilalw . 
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umi^i  or,  rather,  tkax  the  whtje  eontnurt  df 
1815  was  void,  and  could,  therefore,  form  no 
baais  or  consideration  for  the  contract  of  1817. 
Or  if  not  wholly  void,  it  comprised  several  items 
of  an  uaurioiis  character,  which  ought  to  be 
included  in  the  new  contract.  And  here  two  pre- 
liminary questions  arose,  the  first  of  which  was, 
whether  the  lex  loci  of  the  contract  of  1815  was 
Rhode-Island  or  Kentucky  ?  By  the  usury  laws 
of  the  latter,  the  contract,  and  all  the  aecurities 
given  for  it,  are  void,  both  for  principal  and  in- 
terest. By  the  laws  of  the  former,  although  it  is 
prohibited  to  take  more  than  six  per  cent,  inte- 
rest, and  a  penalty  imposed  for  the  offence,  the 
act  does  not  render  the  contraot  void,  certainly 
not  for  the  priocipnl  sum.    ^  the  laws  of  Ken- 
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tucky,  it  is  supposejl,  that  the  prinoipal  debt  being  W25. 
abolished,  there  could  be  no  consideration  'to 
sustain  the  new  contract ;  by  the  laws  of  Rhode- 
Island,  that  the  reverse  would  be  the  effect,  unleM, 
as  was  contended  in  argument,  that  the  simple 
prohibitioB  of  such  a  contract,  which  is  Express 
in  the  Rhode-Island  act,  would  affect  it  with  the 
character  of  an  illegal  contract,  and,  as  such, 
one  which  a  Court  of  equity  would  not  lend  i  its 
aid  tb  carry  into  effect. 

With  regard  to  the  locdity  of  the  contract  xjf^J***  ^^^^^ll 
1815,  we  have  no  doubt,  that  it  must  be  iroverned  ^*^^'«  ^*  <=°'»- 

'  '  o  tract  wai 

by  the^.law  f)f  Rhode-Island.    The  proof  is  po-  »n*^«  *»  ^^ .8°- 

..•,..  ,.  1  11-.     vern,  and  It  tf 

SI tive  that.it  was  entered  mto  there,  and  there  is  immaterial 

,  .  ,  .  •        1         ^  •  *hat  the   loan 

nothing'  that:  can  raise  a:  question  but  the  circum-  waa  to  be.  se- 
8tan6e  of  its  mdking  a  part  of  the  contract,  that  l^Mrtgafe^  on 
it  should  be  secured  by  conveyances  of  Kentucky  ISS?  siler"**" 
land.  '  But' tha  point  is  estaUished,  that  the  mere 
taking  of  foreign  security  does  not  alter  the  i  lo- 
cality of  the  contract  with  regard  to  the  legal  in- 
terest. Taking  foreign  security  doea  not  neces- 
sarily draw  after  it  the  consequence  that  the  con- 
tract, is  to  be  fulfilled  where  the  security  is  taken. 
The  legal  fulfilment  of  a  icontract  of  loan,  on  the 
part  of  the  borrower,  is  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of  secu- 
ring what  he  has  contracted  for,  which,  in  the  eye 
qf  the  law,  is  to  pay  where  he  borrows,^  unless 
another  place  bf  payment  be  expressly  designated 
by  the  contract.  No  tender  would  have  been  ef- 
fectual to  discharge  the  mortgagee,  unless  made 
in  RhodeHlsland.  On  a  bill  to  redeem,  a  Court 
of  equity  would  not  have  listened  to  the  idea  of 
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1825.     calling  the  mortgagee  to  Kjentucky  in  order  to 
^^^'^v^''^  receive  a  tender. 

7.  In  the  effort  to  eustain  bis  defence  under  the 

Johnson,    j^^^g  ^f  Rhode-Island,  the  defendants  have  in- 

How  far  the  troduced  into  the  cause  the  examination  of  their 
Prembst  one  ^^  ^^^^^^^^^  ^^^^^^^  taken  at  the  mstandeof 
To  ufe*8uh*  was  ^hcmflelves,  and  received  in  the  Court  below  sub- 
adinissibie.     ject  to  legal  exceptions.     We  are  not  informed 
whethw  the  Court  below  actually  recognised  it 
as  competent  evidence,  since  the.  grounds  on 
which '  that  Court  dismissed  the   bill    are  npt 
spread  upon  the  record*'  it  is   enough ,4bBtfitv 
does  ;not  appelar  to  be  -  rej^^ted  ;  we  ^^^^"nbw  . 
called'Upon  to  pass  an  opinion  upon  it.^  ^■ 
A  certifiea-     The  ofily  grouuds  upon  which  aii  argument 
or   in^olv^Jt!  has  boon  made  in  support  of  the  tidmissibility 
Hrl^ier^c^n  of  Prentiss'  deposition,  have  been,  that  the  com^ 
l^  ^'".f;^^*'^",**^!  plainant  avers  him  to  be  insolvent,  which  fact  the 
canm.t  5"^ ^x- testimony  in  the  cause  goes  also  far  to  establish; 
amined  as  a  ^nd  that  hls  deposition  was  taken  before  he  was 

witness  II)  the  * 

cHuse,  uiuiianin  rcalitv  made  a  party  by  the  service  of  a  sub- 
order has  bet"  II  ''  .       . 

obtained  upcn  pcBRa.     But,  OR  HO  principle  can  his  evidence  be 

motion  foi  that       ,.      ,         1  1      •  1 

purpose.  adjudged  competent.  It  is  true,  that  cases  occur 
in  which  certificated  bankrupts  are  struck  out  of  a 
record  and  made  witnesses ;  but  if  this  was  a 
case  in  which  a  motion  to  strike  out  could  have 
been  sustained,  the  motion  should  have  been 
made,  and  the  party's  name  expunged  from  the 
record.  On  no  principle  could  he  be  made  a 
witness  while  he  was  himself  a  party.  He  may 
have  had  little  or  no  interest  in  the  event  of  the 
suit,  except  as  to  the  costs ;  but  still,  while  a  par- 
ty to  the  record,  he  could  not  be  examined.    We 
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know  of  no  exception  to  this  rule,  whatever  be  1826^ 
the  Court  in  which  the  question  occurs,  except  it 
be  in  the  administration  of  certain  branches  of 
the  admiralty  jurisdiction.  From  the  views  that 
we  take  of  the  case,  however,  we  do  not  find  it 
necessary  to  inquire  whether  there  is  sufficient 
evidence  in  the  cause,  after  rejecting  the  evidence 
of  Prentiss,  to  sustain  the  facts  on  which  the  de- 
fence rests.  If,  with  the  aid  of  that  testimony, 
the  defence  cannot  be  sustained ;  a  fortiori,  it 
canpot  be  without  it.  And  here  it  may  be  pro- 
per to  premise,  as  was  very  correctly  remarked 
in  the  argument,  that  there  has  not  been,  in  fact, 
any  contrariety  of  opinion  expressed  by  the  .coun- 
sel on  the  law  of  usury.  Usury  is  a  mortal  taint 
wherever  it  exists,  and  no  subterfuge  shall  be 
permitted  to  conceal  it  from  the  eye  of  the  law ; 
this  is  -  the  substance  of  all  the  eases,  and  they 
only  vary  as  they  follow  the  detours  through 
which  they  have  had  to  pursue  the  money  lender. 
But  one  difficulty  presents  itself  here  of  no  ordi- 
nary kind.  It  is  not  very  easy  to  discover  how 
the  taint  of  Rhode-Island  usury  can  infuse  itself 
into  the  veins  of  a  Kentucky  contract.  The  de- 
fence would  not  admit  of  a  moment's  reflection  if 
it  rested  on  the  direct  effects  which  laws  against 
usury  have  upon  contracts.  Whatever  sums  may 
have  been  derived  through  the  usurious  contract 
of  1815,  to  the  contract  of  1817,  they  would  not 
affect  the  latter  with  usury,  unless  introduced  in 
violation  or  evasion  of  the  laws  of  Kentucky,  for 
the  two  contracts  are  governed  by  laws  that  have 
no  connexion.     But  it  makes  very  little  differ- 
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ence  in  Uiis  oaie,  aiiiee,  if  ihe  contract  of  1U7 
is,  dither  in  whole  or  in  part,  unconsoionablet  tlus 
Ooiirt  would  not  lend  its  aid  to  execute  it  aa  ftr  as 
it  was  unconacionable,  and  the  argument  goes  to 
diow  that  it  partakes  of  that  character,  because, 
admittiiig  that  the.  law  of  Rhode-Island  did  not 
render  the  contiraot-of  1815  null  and  void  ior  the 
priuoipBl  anm  loaned, :  fet  the  sum  exhibited  in 
that  contract,  aa  prineipel,  and  ao.  transmitted  to 
the  lattte  contract,  contained  sundiy  items,  which 
it  is  contended,  were  passed  upon  Prentiss  at  a 
great  loaa,  and  under-  oiroumatancea  calculated 
to  serve  as  a  disguise  to  usury. 

And  first,  as  to  the  shares  in  the  Lexingtim 
Manufiwrturing  Company ;  these  were  fifteen  in 
nnmbeiF,  and  ^>pear  to  have  been  taken  by  Fteit- 
tiss  on  account  of  the  83,000  doUan,  about  2,000 
dollars  a  share.  The  whole  of  which,  there  a 
reason  to  think,  was  eunk  in  his  hands,  io  the 
general  wreck  of  the  adventure. 

It  cannot  be  denied,  that  this  is  a  B*u8piciouB 
item ;  it  does  not,  in  general,  comport  with  a  ne- 
gotiation for  a  loim  of  money,  that  any  thing 
should  enter  into  the  views  of  the  parties  but 
money,  or  those  substitutes  which,  from  their 
approximation  to  money,  circulate  with  corres- 
ponding, if  not  equal  facility.  Still,  however, 
like  every  other  case,  it  is  open  to  explanation, 
and  the  question  always  Ja,  whether  it  was  or  was 
not  a  subterfuge  to  evade  the  laws  against  usury. 
And,  here  it  is  to  be'  observed,  that  it  is  not 
every  sale  which,  in  a  negotiation  for  a  loan, 
will  taint  the  transaction  with  usury ;  for  it  may 
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comport  perfectly  with  the  general  views  of  the     1825. 

borrower  to  make  such  a  purchase,  or  to  take  ^^T^^ 
i_        •  1  n  Til    i^«  Wolf 

the  article  even  m  preference  to  money.     I  would    ^  ^  t, 

illustrate  this  by  the  case  of  a  merchant  who  pro- 
poses to  borrow  a  capital  to  adventure  in  trade, 
and  who,  instead  of  money,  receives  an  assort- 
menty  at  a  fair  price,  adapted  to^that  trade.  There 
would  be  no  ground  for  attributing  to  such  a 
transaction  a  design  to  evade  the  statute.  But 
in  what  does  the  present  case  vary  from  that  ? 
Prentiss*  had  embarked  in  a  manufactory,  of  the 
prospects  of  which  he  entertained  the  highest 
hopes.  He  either  believed,  or  endeavoured  to 
persuade  others,  that  it  would  yield  fifly  per  cent. 
The  De  Wolfs  had  embarked,  on  his  represen- 
tations, 30,000  dollars  in  the  enterprise.  No  ex- 
periments had  been  yet  made  from  which  any 
doubts  could  be  excited,  nor  is  there  any  proof 
that  the  stock  was  falling.  Under  these  circum- 
stances, he  proposes  to  take  back  the  shares  if 
he  could  procure  money  to  complete  the  esta- 
blishment. The  connexion  between  the  actual 
loan,  and  taking  the  shares  as  part  of  the  loan, 
was  easy  and  natural,  and  the  interest  of  twelve 
per  cent.,  with  other  incidentcd  advantages  held 
out  for  the  loan,  may  well  be  estimated  as  the  ac- 
tual inducement,  without  supposing  that  De  Wolf 
was  conscious  of  passing  this  item  upon  Prentiss 
at  an  inflated  price.  Prentiss  had  himself  put  a 
value  upon  these  shares  but  a  short  time  before, 
in  the  sale  to  De  Wolf,  at  nearly  the  same  price, 
and  De  Wolf  was  either  his  dupe,  or  the  shares 
were  resold  at  their  value.    Prentiss's  continuing 


JokttSOD. 


388  CASES  IN  THE  SUPREME  COURT 

1825*  confidence  in  their  value  is  positively  deduced 
^^"^^^^  from  the  efforts  he  made  to  complete,  at  every 
hazard  and  sacrifice,  the  establishment  to  which 
those  shares  appertained.  He  still  thought  it  a 
profitable  investment,  and  so  had  De  Wolf 
thought  it,  or  he  would  not  have  made  so  large  an 
investment  without  an  atom  of  security  but  what 
was  to  be  found  in  his  anticipations  from  the  es- 
tablishment itself.  It  is  conclusive,  that  this  was 
no  heterogeneous  disconnected  article  forced  into 
the  negotiation,  but  intimately  connected  with, 
if  not  the  primary  object  of,  the  loan ;  that  the 
price,  however  inflated,  was  that  which  both  par- 
ties had,  by  previous  unequivocal  acts,  set  upon 
it ;  and  if  it  could  be  said  to  have  a  market  value, 
there  is  no  evidence  that  it  was  above  its  market 
value  ;  and,  finally,  that  it  was  an  actual  transfer 
of  interest  with  a  view  to  acquire  the  article,  and 
not  merely  to  throw  it  upon  the  market  in  order 
to  raise  money.  It  was  a  real  transaction,  and 
not  a  subterfuge. 

On  the  subject  of  tlie  treasury  notes  and  bills 
drawn  ©n  Philadelphia,  we  can  perceive  nothing 
usurious,  or  even  unconscionable,  in  this  part  of 
the  transaction.  As  to  treasury  notes,  they  were 
thrown  into  circulation  as  money,  and  it  is  an 
historical  fact,  that  they  were  worth  all  they  pur- 
ported to  be  worth,  notwithstanding  the  casual 
depreciation  which  the  embarrassments  of  the 
country,  and  the  scarcity  of  gold  and  silver,  may 
have  produced  ;  and  as  to  the  bills  on  Philadel- 
phia, we  are  induced  to  believe  that  payment  in 
that  form  was  a  benefit  conferred  on  the  borrower. 
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From  the  well  known  course  of  trade  between  1825. 
Kentucky  and  Philadelphia,  it  would  scarcely 
have  been  possible,  at  that  time,  or  perhaps  at 
any  time,  to  have  suited  them  better  in  making  a 
payment  of  money  intended  to  be  transported  to, 
and  used  in,  Kentucky.  With  regard  to  the 
bUls,  it  is  in  evidence,  that  there  was  no  loss  in- 
curred ;  and,  on  the  treasury  notes,  not  as  much 
as  the  transportation  of  gold  and  silver  would 
have  cost,  calculating  all  the  incidents  to  actual 
transportation.  But* what  if  these  payments  had 
been  made  in  Rhode-Island  bank  bills  ?  Would 
there  have  been  a  pretext  of  lurking  usury  in 
such  a  payment  ?  Yet  who  can  doubt  that  the 
payment  would  have  been  less  convenient  than 
that  actually  made  ?  In  all  probability,  with  re- 
ference to  gold  and  silver,  and  the  exchange  or 
depreciation  in  Kentucky,  the  paper  of  Rhode- 
Island  would  have  been  equally,  if  not  more  dis- 
advantageous. It  is  not  on  such  vague  and  equi- 
vocal grounds,  J;hat  Courts  infer  the  presence  of 
usury.  •  But  there  is  one  consideration  with  re- 
ference to  this  part  of  the  cause,  which  is  con- 
clusive. There  is  no  evidence  in  the  record  that 
these  payments  were  in  any  way  forced  upon 
Prentiss.  On  the  contrary,  for  any  thing  that 
appears  in  the  evidence,  it  may  have  been,  in  both 
instances,  the  payment  of  his  own  choice.  In  a 
letter  not  long  before  the  loan,  he  actually  quotes 
bills  on  Philadelphia  from  four  to  six  per  cent, 
advance.  Nothing  of  that  chaffering  appears  in 
the  cause,  which  distinguishes  all  the  cases  in 
which  attempts  are  made  to  evade  usury  laws, 
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1825.     at  the  moment  of  extorting  extravagant  profits  on 
^^^^C^  the  advance  of  money. 

7.  With  regard  to  the  two  payments  made  by 

Johnson,     ^^y  ^f  ^^^^^  ^^  1^^^^  ^^  ^^^^^^^  ^1^^^  ^j^^^^  ^^^^^ 

was  any  payment  of  interest  for  two  years  on 
the  83,000  dollars,  besides  what  was  made  in 
that  form  ;  and  had  the  payments  been  direct 
and  absolute,  and  confined  to  the  sum  of  4,890 
dollars  each,  there  could  no  question  have  been 
raised  respecting  those  payments.  They  would 
have  amounted  only  to  the  -  legal  compensation 
for  the  use  of  the  money.  With  regard  to  the 
second  year,  it  is  obvious,  that  as  yet  nothing  has 
been  actually  paid ;  but  as  it  may  be  said  to  be 
secured  or  acknowledged  by  another  bill,  we  will 
consider  both  sums  as  paid.  And  then  the  only 
exceptionable  parts  of  the  payment  will  be  the 
sum  of  498  dollars,  added  to  that  actually  paid 
for  the  first  year,  and  174  dollars  30  cents  added 
to  the  bill  drawn  for  the  rent  of  the  second  year. 
As  to  the  cash,  it  is  a  simple  allowance  of  inte- 
rest upon  a  bill  drawn  for  the  4,980  dollars,  upon 
its  being  returned  and  taken  up  by  another,  and 
cannot  be  excepted  to.  And,  as  to  the  first,  we 
perceive  in  the  transaction  about  the  second  pay- 
ment, a  sufficient  explanation  of  the  origin  of  the 
addition  made  in  that  instance.  As  Prentiss  ac- 
quiesced in  having  a  bill  drawn  for  the  second 
year,  payable  in  Philadelphia,  we  may  reasona- 
bly conclude,  that  the  agreement  was  to  pay  the 
rent  or  interest,  which  ever  it  may  be  called,  by 
drawing  such  a  bill.  If,  then,  such  a  bill  was 
drawn,  and  returned  for  non-payment,  it  may 
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afford  an  easy  solution  of  the  question  upon  what     1825. 
principle  that  addition  was  made.  ^DTwdf" 

But  why,  for  so  inconsiderable  a  sum,  should  ▼• 
we  perplex  ourselves  with  difficulties  in  so  large 
a  transaction  ?  It  could,  at  most,  in  common 
with  all  the  items  we  have  been  examining,  have 
furnished  only  a  ground  for  a  deduction,  certainly 
not  for  dismissing  the  bill.  Nor  should  we  have 
proceeded  to  examine  these  items  in  detail,  were 
it  not  that  the  .Court  below  will  have  to  make  a 
decree  upon  which  it  will  be  necessary  to  allow  or 
disallow  these  items.  Nor,  when  it  is  considered 
under  what  circumstances  this  second  contract 
was  entered  into,  would  this  Court,  upon  slight 
grounds,  be  induced  to  open  it. 

The  parties  had  previously  entered  into  a  con- 
tract avowedly  usurious  with  relation  to  the  inte- 
rest reserved.  The  defendant  intimates  his  in- 
tention to  avail  himself  of  the  defence  of  usury, 
and  the  parties  sit  down  together  for  the  sole  and 
express  purpose  of  purging  it  of  all  usurious 
taint,  and  to  arrange  a  new  contract  respecting 
the  same  loan  which  should  be  legally  obligatory. 
.  Is  it,  then,  probable,  that  any  deduction  would 
have  been  withheld,  which,  by  being  retained, 
could  affect  the  new  contract  with  usury,  or  with 
any  of  the  incidents  of  usury  ?  Would  De  Wolf 
have  trusted  himself  again  in  the  hands  of  Pren- 
tiss, by  mixing  up  any  thing  with  this  contract 
on  which  a  legal  exception. could  be  sustained? 
We  think  not. 

But  one  of  the  counsel  for  the  appellees  has 
placed  the  objection  to  the  complainant's  right  to 
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1825.    relief  on  a  more  general  ground  than  the  receipt 

^^TioTTf'  ^^  usury,  or  the  avoidanee  of  the  contract  under 

T.       statute.    He  insists,  that  it  is  enough  for  this 

Johnson.   Qq^^^  ^^  refuse  its  aid,  that  the  contract  of  1815 

How  far  awas' prohibited  by  law,  although  not  avoided  by 

Courtof^equi-| 

ty  will  lentl  iu  laW. 

M  ^^^ttwIioM     That  a  Court  of  equity  will  not  lend  its  aid  to 
wbera  ^tbe  se-  ^^  illegal  or  uncouscionable  bargain  is  true.  But 
aJoidtiby  Se*^®  argument  carries  this  principle  rather  too  far 
local  uw.      ^  applied  to  this  case.    The  law  of  Rhode-Isl- 
and certainly  forbids  the  contract  of  loan  for  a 
greater  interest  than  six  per  cent.,  and  so  far  no 
Court  would  lend  its  aid  to  recover  such  interest. 
But  the  law  goes  no  farther ;  it  does  not  forbid 
the  contract  of  loan,  nor  preclude  the  recovery 
of  the  principal  under  any  circumstances.     The 
sanctions  of  that  law  are  the  loss  of  the  interest, 
and  a  penalty  to  the  amount  of  the  whole  interest, 
and  one  third  of  the  principal  if  sued  for  within 
a  year.     On  what  principle  could  this  Court  add 
another  to  the  penalties  declared  by  the  law 
itself? 
In  the  pre-     But  the  casc  docs  not  rest  here.     The  subse- 
if "thr^i^nM  quent  legal  contract  of  1817,  rescued  the  case 
^ld["the  Tub^  from  the  frowns  of  the  law.     Courts  of  justice 
Sn?°to*free  will  uot  shut  the  door  in  the  face  of  the  penitent ; 

taint'S"uiuns  ^"^^  hence  it  has  been  decided,  in  a  case  very 
rendered  it  va- j^i^lQgQug  ^Q  f^^Q  present,  that  although  aeon- 
tract  be  in  its  inception  usurious,  a  subsequent 
agreement  to  free  it  from  the  illegal  incident  shall 
make  it  good.  (1  Camph.  Rep.  165.  note.  2 
Taimt.  Rep.  184.) 
According  to  the  views,  then,  which  we  have 
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exhibited  of  the  case,  the  principal  sum  of  the     1825. 
loan  of  1815  was  a  subsisting  debt  at  the  date  of  ''^'^SjJ^ 
the  contract  of  1817,  and  unaffected  by  any  of        v. 
the  deductions  contended  for  in  the  several  items        '^"' 
which  we  have  considered.     There  was,  then,  a 
good  consideration  for  the  contract  of  1817,  and 
it  is  legally  valid  to  the  amount  which  it  purports 
on  the  face  of  it. 

But,  if  it  were  otherwise,  there  are  two  views 
of  this  subject,  upon  which  the  Court  below  ought 
to  have  sustained  the  bill. 

It  is  very  clear,  that .  the  Kentucky  contract 
must  be  considered  as  a  new  and  substantive 
contract.  It  is  governed  by  a  distinct  code  of 
laws  from  the  Rhode-Island  contract,  and  cannot 
be  affected  by  the  taint  of  usury  which  might 
have  been  transmitted  to  it  under  some  circum- 
stances, had  it  taken  place  in  Rhode-Island.  It 
was,  then,  equivalent  to  a  payment  and  reloan ; 
and  no  one  can  doubt,  that  money  paid  on  an 
usurious  contract,  is  not  recoverable  back  beyond 
the  amount  of  the  usury  paid. 

Affain,  it  is  perfectly  established,  that  the  plea  J*>«  »Mjgnee 

o         y  r  J  '  r         of  an  equity  of 

of  usury,  at  least  as  far  as  to  landed  security,  is  redemption 
personal  and  peculiar ;  and  however  a  third  per-  usury  as  a  de- 

,.  .•  .-Ill  !/•  fence  to  a  bill 

son,  havmg  an  mterest  in  the  land,  may  be  af-  by  the  mort- 
fected  incidentally  by  a  usurious   contract,   hefoTdosJ^e. 
cannot  take  advantage  of  the  usury.     Some  ex- 
ceptions may  exist  to  this  rule  under  bankrupt 
systems,  but  they  are  statutory  and  peculiar. 

Here,  then,  the  case  presents  a  third  person, 
the  assignee  of  an  equity  of  redemption,  setting 
up  a  defence,  which,  in  one  aspect,  Prentiss  him- 
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self  cannot  set  up;  and  which,  in  another* 
'' he  has  Dot  set  up;  but,  on  the  contrarf,' 
the  state  of  the  pleadings,  must  be  supposed'tb 
have  refused  to  set  up,  or  have  abendonedi  TliadV 
views  arc  indepeodeot  of  the  eifect  of-iOtim 
or  of  the  peculiar  circumstances  of  the  aotibeiift 
this  case.  ■  r  '    '  ■' 

It  is  true,  the  Johnsons  deny  the  notice  ptior 
to  the  deed  of  trust.  But  previous  notice  is-im- 
material,  since  the  notice  with  which  the  lasv 
affects  them,  is  that  which  the  deed  to  Buiy,'iiik* 
der  which  they  claim,  communicates  to  hilil'Uhl- 
signce.  in  the  actual  case,  the  notice  ia  pM»> 
liarly  strong  end  pointed,  since  the  only  jicuilli|l 
tion  of  the  lands  in  question,  in  the  deedJoBar-' 
ry,  is  contained  in  a  reference  for  descr^^Ml  ti 
tbe  mortg^e  to  De  Wotf>  and  the  ptapwo  Ja  <■" 
{4iciUy  declared' 'tv  ^re '  priority  to  ttlat  mi»t> 
gage.  Technically  and  morally,  therefore,  they 
required  no  more  than  what  should  remain  af- 
ter satisfying  De  Wolf.  But  had  they  purchased 
from  Prentiss,  in  the  most  absolute  and  general 
manner,  and  altogether  \vithout  notice  actual  or 
constructive,  they  still  could  have  acquired  no 
more  than  the  equity  of  redemption,  and  that 
would  not  have  transferred  to  them  the  right  of 
availing  themselves  of  the  plea  of  usury.  We 
have  examined  the  cases  quoted  to  this  point, 
and  are  satisfied  with  their  application  and  cor- 
rectness. It  would,  indeed,  be  astonishing,  were 
it  otherwise,  for  the  contrary  rule  would  hold 
out  no  relief  to  the  borrower ;  it  would  be  only 
fransferring  his  money  from  the  pocket  of  tho 
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lender  to  the  pocket  of  the  holder  of  the  equity 
of  redemption. 

Upon  the  whole,  we  are  of  opinion,  that  the 
decree  must  be  reversed,  and  the  cause  sent 
back  to  have  a  decree  of  foreclosure  entered,  and 
carried  into  effect,  according  to  the  exigencies  of 
the  case* 
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Brent  and  others  v.  Davis. 


l*he  scheme  of  a  lottery  contained  a  stationary  prize  for  the  fitif 
drawn  number  on  each  of  twelve  days,  during  which  the  draw'^ 
ing  was  to  continue,  and  the  first  drawn  number  on  the  teuth  da/ 
was  to  be  entitled  to  30,000  dollars,  payable  in  part  by  three  hun- 
dred tickets,  from  Nos.  501  to  800,  inclusive.  No.  62S,  one  of  the 
SOO  tickets  to  be  given  in  part  payment  of  the  said  prize,  was  drawn 
first  on  that  day,  and  decided  to  be  entitled  to  the  prize  of  30,00a 
dollars.  After  the  drawing  for  the  day  was  concluded,  the  ma- 
nagers reversed  this  decision,  and  awarded  the  prize  to  No.  4,760, 
which  was  drawn  next  to  No.  623,  and  bad  drawn  a  prize  of  twenty- 
five  dollars,  which  they  decreed  to  No.  623. 

In  drawing  the  same  lottery,  it  was  discovered  on  the  last  day,  that 
the  wheel  of  blanks  and  prizes  contained  one  blank  less  than^ 
ought  to  have  been  put  into  it ;  and  ta  remedy  this  mistake  an  addi- 
tional blank  was  t^irown  in. 

In  an  action  brought  by  the  managers  against  a  person  who  had  pur- 
chased the  whofe  lottery,  for  the  purchase  money,  it  was  held,  that 
these  irregularities  did  not  vitiate  the  drawing  of  the  lottery,  the 
conduct  of  the  managers  having  been  honafidt,  and  the  affirmance 
of  their  acts  not  furnishing  any  inducement  to  the  repetition  of  the 
same  mistake,  nor  any  motive  for  misconduct  of  any  description. 

Qu4ere,  Whether  the*  ticket  No.  623,  or  No.  4,760,  was  entitled  to* 
the  prize  of  30,000  dollars  ? 
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1885.        EBROR  ^  dit  OiMait  Cowtt  fi^r  lii9  DiUMt 
of  Columbia. 


^^        Thi«  craw  wm  argued  bj  Bfe.  JGiyi  for  1i» 
J*<^>^  plaintiffii,  md  bj  Mr.  j^mmm  aftd  Me.  JQmmi^  Ibr 
the  defendant. 

Mmk  ITU.     Mr.  Chief  Justice  Mabbhaix  delivered  the  opi- 
nion of  the  Court. 

The  defendant  was  the  purchaser  of  the  first 
class  of  a  lottery  to  be  drawn  in  the  city  of  Wash- 
ingtoui  conformably  to  a  scheme  agreed  on  be« 
tween  the  plaintiffsi  who  had  been  iqqpointed 
managers,  and  himself;  and  the  declaration  is  on 
the  penalty  of  the  bond  given  for  the  sum  of 
10|000  dollars,  conditioned  for  the  peifpripiaiijpii 
of  aitioles  entered  into  between'  tbem^:  one  ef 
which  was,  that  he  should  pay  the  said  sum  ef 
10,000  dollars  to  the  plaintiffs  within  sixty  days 
after  the  lottery  should  be  completed. 

The  defendant  prayed  oyer  of  the  bond,  and 
of  the  condition ;  after  which  the  following  entry 
is  made :  ^^  Non  damnificatus  pleaded,  and  issue, 
with  leave  to  give  the  special  matter  in  evidence 
on  both  sides/' 

A  jury  was  impanelled,  who  found  a  special 
verdict,  which  states  at  large  the  by-law  of  the 
corporation  authorizing  the  lottery,  the  appoint- 
ment of  the  managers,  their  sale  of  the  first  class 
to  Davis,  the  scheme  of  the  lottery,  and  the 
agreement  entered  into  by  him  with  them. 

The  verdict  then  states,  that  the  managers, 
and  the  said  Davis,  proceeded  to  draw  the  said 
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lottery,  in  the  course  of  which,  certain  irregiila-    1825* 
rities  took  place,  which  are  detailed  at  large ;  aid 
the  whole  progress  of  the  lottery  to  its  conclu- 
sion is  stated. 

The  scheme  contains  a  stationary  prize  for 
the  first  drawn  number  on  each  of  twelve  days, 
during  which  the  drawing  was  to  continue; 
which  were  not  put  into  the  numerical  wheeK 
The  first  drawn  number  on  the  10th  day  was  to 
be  entitled  to  S0,000  dollars,  payable  in  part  by 
three  hundred  tickets,  from  numbers  501  to  800 
inclusive.  No.  623,  one  of  the  three  hundred 
tickets  to  be  given  in  part  payment  of  the  said 
prize,  was  drawn  first  on  that  day,  which  was 
immediately  proclaimed  by  the  managers,  and 
the  prize  awarded  to  it,  by  making  the  usual  entry 
in  a  book  kept  for  that  purpose. 

After  the  drawing  for  that  day  was  concluded, 
the  managers  reconsidered  their  judgment,  award- 
ing the  prize  of  30,000  dollars  to  No.  623,  and 
reversed  it.  They  then  awarded  the  prize  to  No. 
4,760,  which  was  drawn  next  to  623,  and  had 
drawn  a  prize  of  twenty-five  dollars,  which  prize 
they  decreed  to  No.  623 ;  and  the  original  entries 
made  in  the  book  for  the  registration  of  prize's, 
were  traneqposed  so  as  to  conform  to  this  last  de- 
termination. 

On  the  last  day,  it  was  discovered,  that  the 
wheel  of  blanks  and  prizes  eontained  one 
Uank  less  than  ought  to  have  been  put  into  it ; 
and  to  remedy  this  mistake,  the  managers,  and 
the  said  Davis,  agreed  to  throw  in  an  additional 
blank. 
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1825.  Die  verdict  appears  to  have  been  intended  not 
^"""^^  oily  for  this  cause,  but  for  another  suit  also, 
».  vhich  was  brought  for  the  benefit  of  the  propri- 
rjtors  of  a  ticket  which  had  drawn  a  prize  of 
10,000  dollars,  by  the  Corporation  of  Washing- 
ton against  one  of  the  managers,  on  a  bond  given 
for  the  performance  of  his  duty.  It  concludes 
with  the  following  findings:  "  If,  upon  the  whole 
matter,  the  law  be  for  the  plaintiffs,  so  as  to  enti- 
tle the  plaintifis  to  demand  and  have  of  the  de- 
Aandant  iiBlUii.MtiDn,!lkBi«Hi  o£i  lOiOOft  .4oUank, 
ibmdhf  tha)igr«Bmeat»)K)Dit«diii  the  oos^o^) 
(HT  the  bond  g^wn  faf  the>^d'  Gidaon  ,9«irMjjtoi 
tbe.-eaid  mam^ers  albmiakt  «xif  ctay«(Mifccir,tb»: 
dniwingof.the  Baid  lottocy^M  ceqipletadb^tlmi! 
.  Wfr  fipd  for  thjB  {Jaiatigi;,  the  debt  in  thftitajqwiji 
tion  mentioned,  and  one  cent:  d«iiia^a«t  t^jbatwin: 
charged  by  the  pafm^Uiof  10^000  4*UiffRi'>;;/ 

"And  if  the  proprietors  of  the  said  prize  tieketSr 
or.  the  said  proprietors  of  the  said  ticket  No^ 
1,037,  be  entitled  to  demand  and  have  the  amount 
of  the  several  prizes  drawn  against  their  respec- 
tive tickets  in  the  course  of  the  drawings  as 
aforesaid,  after  making  the  deduction  of  fifteen 
per  cent,  according  to  the  said  scheme,  and  if  the 
proprietors  of  the  said  ticket  No.  1,037,  be  enti- 
tled to  demand  and  receive  payment  of  the  said 
prize  of  10,000  dollars,  with  si^ch  deduction  as 
aforesaid  against  the  defendant  in  this  action,, 
then  we  find  for  the  plaintifia  the  farther  sum  of 
8,500  dollars,  to  the  use  of  the  said  purchasers 
and  proprietors  of  the  said  ticket  No.  1,037,  in 
equal  shares  and  proportions  aforesaid.     And  if. 
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upon  the  whole  matter^  the  law  be  for  the  defend^    1836. 
ant,  we  find  for  the  defendant."  ^*^mii^ 

The  judgment  of  the  Court  was  in  favour  of    ^  t. 
the  defendant ;  and  that  judgment  is  now  before 
this  Court  on  a  writ  of  error. 

If,  through  the  confusion  which  is  introduced 
into  this  record  by  the  extreme  irregularity  of  the 
proceedings,  the  Court  can  perceive  that  the 
plaintiffs  have  a  real  cause  of  action  which  may 
be  barred  by  this  judgment,  the  justice  of  the 
case  requires  that  it  should  be  reversed,  although 
the  great  fault  in  pleading  has  been  committed 
by  the  plaintiffs  in  failing  to  assign  any  breach  of 
the  condition  of  the  bond  on  which  the  suit  was 
instituted. 

The  suit  is  supposed  to  be  brought  for  the  re- 
covery of  the  10,000  dollars  which  the  defendant 
engaged  to  pay  sixty  days  after  the  lottery  should 
be  drawn.  This  claim  is  resisted,  on  the  plea 
that  the  lottery,  in  point  of  law,  is  not  yet  drawn ; 
that  the  irregularities  stated  in  the  verdict  have 
vitiated  the  whole  transaction ;  that  the  lottery 
must  be  redrawn ;  and  that  no  right  of  action 
can  accrue  to  the  plaintiffs  until  sixty  days  after 
such  redrawing  shall  be  concluded. 

The  right  of  the  plaintiffs,  then,  to  maintain 
this  action,  depends  on  the  legality  of  the  draw- 
ing as  found  in  the  special  verdict. 

The  defendant  insists  that  two  errors  have 
been  committed  in  drawing  the  lottery,  which 
vitiate  the  whole  transaction.  The  first  is  the 
proceeding  respecting  the  first  drawn  ticket  on 
ihe  10th  day;  and  the  last  the  circumstances  in 
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1825.    relation  to  the  deficient  ticket  in  the  wheel  of 
'^'^^''^^  blanks  and  prizes. 

V.  If  the  ticket  which  was   first  drawn  in  fact, 

ought  to  be  considered  aa  entitled  lo  the  prize, 
as  was  first  decided  by  the  managers,  then  no 
irregularity  whatever  took  place  in  their  pro- 
ceedings with  regard  to  this  ticket,  and  this  ob- 
jection is  clearly  at  an  end.  If  the  last  decision 
of  the  managers  was  right,  stilt  there  was  no 
irregularity  in  the  drawing,  unless  the  ticket  No. 
623  ought  to  have  been  restored  to  the  wheel, 
and  have  taken  its  chance  for  a  blank  or  a  prize. 

htm  iakewtUiidMinn;  t<Tk»lf(^et  ■ii<i^tmwrfv 
ly  ptit  m  die  wbed,  oMd  was  coue^ieiilifiliiUi 
to  be  dniiirtpwt'of  iriat«faf^tipK^:  -VtmmKU^ 
4U  Ho«  i^r  Aat  if  aa}>  ibf  «M  '  tiiM»^  wM* 
wm^to'htff^iiBrfitnSatibmgt$t^4»aAmm 
Tj  prizes  should  itself  draw  the  prize,  it  ^ould 
be  returned  to  the  wheel  and  redrawn ;  and  great 
objectioDB  would,  without  doubt,  have  been  made 
to  such  a  proceeding.  It  would  have  diminished 
the  chance  of  every  remaining  ticket  for  the  un- 
drawn prizes,  and  would  have  constituted  a  much 
more  valid  objection  than  can  be  made  to  what 
was  actually  done.  Had  No.  623  been  replaced 
in  the  wheel,  abd  been  fortunate  enough  agtun 
to  draw  a  large  prize,  it  would  have  been  very 
difficult  to  sustain  its  title  to  that  prize.  This 
first  objection  to  the  conduct  of  the  managers  is 
not,  we  thinkf  supported. 

More  difficulty  is  presented  by  the  last.     The 
mist^e  in  the  number  of  tickets  [daced  in  the 
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wheel  is*  undoubtedly  an  irFegularity ;  but  the  1825. 
«fl[ect  it  ought  to  have  on  the  lottery  is  not  so 
obvious.  The  ticket  not  put  in  the  wheel  was  a 
blank ;  and,  consequently,  the  omission  did  not 
diminish  the  chances  of  the  adventurers.  The 
last  drawn  number  would  find  no  corresponding 
ticket  in  the  other  wheel ;  but  the  chance  of  each 
to  be  the  last  drawn-  was  precisely  the  same  as 
the  chance  of  each  would  have  been  to  draw  the 
blank,  which  ought  to  have  been  in  the  wheel. 
Had  the  lottery  been  completed  without  attempt- 
ing to  correct  the  error  by  throwing  in  another 
blank,  the  owner  of  the  last  drawn  ticket  would 
have  been  in  the  same  situation  as  if  the  blank 
had  remained  in  the  wheel ;  and  if  he  could  be 
considered  as  having  any  just  cause  of  complaint, 
it  would  .seem  more  reasonable  that  the  proprie- 
tors of  the  lottery  should  restore  him  the  price 
of  his  ticket,  than  that  the  whole  proceeding 
should  be  declared  a  nullity.  The  general  quiet 
is  more  consulted  by  considering  his  particular 
contract  as  void  for  want  of  consideration,  than 
by  annulling  all  the  rights  acquired  in  the  course 
of  the  drawing. 

We  do  not  think  the  case  materially  varied  by 
placing  the  blank  in  the  wheel  in  the  course  of 
the  last  day.  The  tickets  previously  drawn  could 
not  be  afiected  by  this  act.  The  rights  to  prizes 
which,  had  been  previously  vested  could  not  be 
devested  by  this  act.  It  could  affect  nothing 
which  had  been  done,  and  was  of  importance  to 
those  tickets  only  which  remained  in  the  wheel. 
It  did  not  in  the   slightest  degree  vary  their 
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chnnce.  There  were  the  same  number  of  prizes 
■^  and  the  same  number  of  blanks,  with  this  oo!y 
difference — had  the  blank  not  been  put  in  the 
wheel,  the  last  ticket  would  have  drawn  nothing  ; 
whereas  by  puttiug  it  in  the  wheel,  it  did  not  ne- 
cessarily fall  to  the  lot  of  the  last  ticket.  But 
ihe  aggregate  of  chances  remained  precisely  the 
same.  It  appears  to  have  been  one  of  those  un- 
important incidents,  which,  having  been  found  to 
be  accidental,  ought  not  lo  have  so  essential  and 
so  disquieting  an  effect  as  unsettling  all  that  had 
been  done  would  have. 

The  establishment  of  the  lottery  thus  drawn 
(ran  be  attended  with  no  pernicious  coDse-  . 
qiience.  The  transaction  was,  throughout,  per- 
fectly fair ;  and  if  the  managers  have  committed 
nn  error,  it  was  unintentional,  and  unimportant. 
The  affirmance  of  their  acts  can  furnish  no  in- 
ducement to  the  repetition  of  the  same  aiistakes, 
nor  any  motive  for  misconduct  of  any  descrip- 
tion. But  let  it  be  settled,  that  the  absence  of  a 
blank  at  the  conclusion  of  a  lottery  shall  vitiate 
the  whole  transaction,  and  it  is  not  difficult  to 
perceive  how  frequently  motives  may  eiist  few- 
producing  that  state  of  things.  However  ques- 
tionable may  be  the  policy  of  tolerating  lotteries, 
there  can  be  no  question  respecting  the  poUcy  Of 
removing,  as  far  as  possible,  from  those  who  are 
concertiied  in  them,  all  temptation  to  fraud. 

The  case  of  Madison  and  o&lers  v.  Vaaig- 
Aan,  decided  in  the  Court  of  Appeals  of  Virginia, 
is  supposed  by  the  defendants  to  be  an  authmity 
for  declaring  that  this  lottery  ought  to  be  redrawn. 
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In  that  case,  a  number  corresponding  to  the  num^  1825* 
ber  of  one  of  the  tickets  was  not  put  into  the 
wheel,  and  two  blanks  more  than  the  proper 
number  were  put  into  it.  Chancellor  Wythe  con- 
sidered the  lottery  as  well  drawn  ;  but  his  decree 
was  reversed  in  the  Court  of  Appeals.  Suppo- 
sing the  decree  of  reversal  to  be  correct^  there  is 
some  difference  between  the  cases.  One  ticket 
not  being  in  the  wheel,  the  proprietor  of  it  did 
not  partajke  of  the  chance  to  which  every  adven-^ 
turer  had  an  equal  right ;  and  there  being  two 
more  blanks  in  the  wheel  than  were  allowed  by 
the  scheme,  the  chances  of  every  ticket  were  di- 
minished. If  when  all  the  numbers  for  the  tickets 
which  bad  been  put  in  the  wheel  were  drawn^ 
two  blanks  had  remained  undrawn^  it  would  be 
difficult  to  show  that  any  injury  had  been  done 
to  a  ticket-holder  by  the  two  additional  blanks  i 
but  if  one  or  two  prizes  had  remained  undrawn^ 
it  would  be  obvious  that  some  ticket  had  drawA^ 
a  blank  which  ought  to  have  drawn  a  prize,  aud 
this  circumstance  would  have  afforded  s|tronger 
reason  for  the  decree  that  the  whole  proceeding 
must  be  conndered  as  a  nullity. 

The  ease  of  Neilson  v.  Mott,  (2  Binn.  301.) 
was  a  suit  brougiit  by  the  proprietor  of  a  lQtt^ry 
against  a  purchaser  of  500  lottery  tickets;  on  a 
note  given  by  him  for  the  purchase  money,  which 
was  payable  one  day  after  the  conelusion  of  the 
drawing  of  the  lottery.  In  the  wheel  containing 
the  numbers  of  the  tickets,  the  numbers  of  thirty- 
nine  tickets  were  omitted,  and  in  the  same 
wheel,  thefe  were  duplicates  of  thirtjr-nine  numt^ 
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The  Corporation  of  Washikgton,  iijr  tiie  use 
of  M'CoE  and  others,  v.  Moses  Young. 

Where  (he  manager  of  a  lolteij,  drawn  in  pursuance  of  an  ordinance 
a{  the  Corporalion  of  ihe  cit;  ot  Washington,  gave  a  bond  lo  Ihr 
corporalion,  conditioned  "  (rulj  anil  impartiallr  to  execute  the  dulj' 
and  autboril^  vested  in  biiu  by  the  ordinance;"  htld,  (bat  Uie  per- 
son entitled  to  a  prize  ticket  had  no  ti<;lil  lo  bring  a  Mitl  fyt  the 
prize  againit  the  manager,  upon  his  bond,  in  the  name  of  the  cor- 
poration, witliout  their  consent. 

THIS  cause  was  argueii  by  the  same  counsel 
with  the  preceding. 


March  isik.  Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court. 

The  defendant  was  the  maaager  of  a  lottery, 
drawn  in  pursuance  of  ao  ordinance  of  ttie  Cor- 
poration of  WashlDgtoD,  and  gave  liis  bond  to 
the  corporation  in  the  penalty^  of  10,000  doUari, 
coB^doned  "  truly  and  impartiatly  to  execute 
the  duty  and  authority  vested  in  him  by  the  ordi- 
nance." 

The  declaration  was  on  the  penalty  of  the 
bond ;  after  oyer  of  which,  and  oi  the  condi- 
tion, the  defendant  pleaded  non  damn^eahtt, 
upon  which  there  was  issue,  with  leave  to  give 
the  fipecial  matter  in  evidence  on  both  sides. 

A  jury  was  impanelled,  who  found  the  special 
verdict  stated  in  the  preceding  case  of  Brent  et 
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ah  V.  Davisj  with  this  additional  circumstanoe,     183&. 
which,  having  no  connexion  with  that  ca86>  wa«  ^!l23Sh 
not  stated  in  it.    The  ticket  No.  1,037,  drew  aof  wlSSt* 
prize  of  10,000  dollars.    It  had  been  sold  in       ^^ 
quarter  shares  to  several  persons,  but  had  renain- 
ed  in  possession  of  the  said  Gideon  Davis,  who 
gave  to  each  purchaser  a  certificate  specifyiiig 
the   interest  he  held  in  the   ticket.     After  the 
drawing  was  completed,  but  before  the  institu- 
tion of  this  suit,  Gideon  Davis  delivered  the  said 
ticket,  No.  1,037,  to  the  managers,  towards  se- 
curing and  paying  of  the  moneys  stipulated  td  b^ 
pa:id  by  him  under  his  contract  for  the  purchase 
of  the  lottery. 

This  suit  is  instituted  for  the  benefit  of  the 
purchasers  of  the  ticket  No.  1,037,  without  the 
consent  of  the  corporation. 

The  judgment  of  the  Court  was  in  favour  of 
the  defendant,  and  the  plaintiffs  have  sued  out  a 
writ  of  error  to  bring  the  cause  into  this  Court. 

The  first  inquiry  is,  into  the  right  of  the  pro- 
prietors of  the  ticket  No.  1,037,  to  sue  in  the  name 
of  the  corporation  without  its  consent.  Their 
counsel  insists,  that  the  bond  was  taken  for  the 
beiiefit  of  the  fortunate  adventurers  in  the  lotte- 
ry, and  that  each  has  a  right  to  use  it.  In  sup- 
port of  this  proposition,  he  has  cited  the  case  of 
M'Mtchen  v.  The  Mayor  and  City  Coumd  of 
Baltimore,  decided  in  the  Court  of  Appeals  of 
Maryland  in  the  year  1806.  That  was  a  writ  of 
error  to  a  judgment  confessed  in  the  General 
Court,  in  an  action  brought  by  the  corporation  on 
a  borid  given  by  Thomas  Yates  and  Archibald 
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1825.     Campbell,  with  their  sureties,  conditioned  for  the 

^■^"^J^^^  performance  of  their  duty  as  auctioneers.     The 

of  Washing- Court  determined,  that  the  suit  was  to  be  con- 

^_         sidered   as  brought    by   authority  of  the  corpo- 

i young,  ration,  although  no  warrant  of  attorney  was 
shown ;  and  that  the  confession  was  an  admis- 
sion of  the  right  to  recover  the  penalty  of  the 
bond;  whether  in  their  own  right,  or  for  the  use 
of  another,  was  immaterial. 
The  opinion  was  also  expressed,  as  stated  by 
the  reporters  in  a  note,  that  every  person  whose 
money  was  withheld  by  tlic  auctioneers,  had  a 
right  to  apply  to  the  city  council  to  direct  a  suit 
to  be  instituted  on  the  bond  ;  and  the  corporation 
could  not,  consistently  with  their  duty  under  the 
I  ordinance,  refuse  such  application,  and  might  be 

L  enjoined  by  suit  in  Chancery  to  allow  the  person 

^^^H  to  use  tbeir  name  to  prosecute  his  claim. 

Had  this  been  the  direct  judgment  of  the  Court, 
it  could  not  have  sustained  the  pretensions  of  the 
proprietors  of  this  ticket  to  maintain  this  suit 
under  the  circumstances  which  attend  it.  They 
bad  undoubtedly  "  a  right  to  apply  to  the  cor- 
poration to  direct  the  suit,  and  the  corporation 
could  not,  consistently  with  their  duty,  have  re- 
fused such  application,"  if  the  purpose  of  the 
bond  was  to  secure  the  fortunate  adventurera  in 
the  lottery,  not  to  protect  the  corporation  itself. 
But  the  propriety  of  briniging  such  suit  was  a 
subject  on  which  the  obligees  bad  themselTes  a 
right  to  judge.  If  the  proprietors  of  one  prize 
ticket  had  an  interest  in  this  bond,  the  proprie- 
tors of  eyery  other  prize  ticket  had  the  same  in- 
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terest ;  and  it  could  not*  be  in  the  power  of  the     1825. 
first  bold  adventurer  who  should  seize  aad  sue  )^^^^''^(. 

i/orporaaon 

upon  it,  to  appropriate  it  to  his  own  use,  and  to  of  wtifiiin;- 
force  the  obligees  to  appear  in  Court  as  plaintiffs  t. 
against  their  own  will.  No  person  who  is  not  the  Youn^|. 
proprietor  of  an  obligation,  can  have  a  legal  right 
to  put  it  in  suit,  unless  such  right  be  given  by  the 
Legislature ;  and  no  person  can  be  authorized  to 
use  the  name  of  another,  without  his  assent  given 
in  fact,  or  by  legal  intendment.  The  declaratiqip 
of  the  Judge  in  the  case  cited  from  Harris  ^ 
Johnson,  that  a  Court  of  Chancery  might  injoin 
the  obligees  to  allow  the  injured  person  to  use 
their  names  in  that  particular  case,  is  evidence  of 
the  opinion,  that  he  could  not  sue  at  his  own 
will.  We  think,  then,  that  tliis  case  is.  no  autho- 
rity for  the  power  claimed  by  the  proprietors  of 
tipket  No.  1,037 ;  and  we  think;  upon  general 
principles,  they  had  no  right  to  ipstitute  this  suit 
without  the  cQ|:^sent  of  the  corporation. 

But,  we  think  also,  that  the  corporatipn  itself 
must  be  considered  as  the  real  plaintiff,  apd  t]ji^t 
its  right  to  prosecute  the  suit  cannot  be  affected 
by  the  allegation  that  it  is  brought  for  the  benefit 
of  others. 

It  has  been  determined  in  this  Court,  that  the 
warrant  of  attorney  need  not  be  spread  on  the 
record,  to  enable  counsel  to  appear  for  a  corpora- 
tion ;  and  if  the  dismission  of  the  suit  be  not  or- 
dered, the  consent  of  the  corporation  will  be  pre- 
sumed  after  verdict.*    If,  in  its  progress,  the 

a  See  Osborn  v.  United  States  Bank,  ante  vol.  ix.  p.  738.  829- 
Vol.  X.  52 
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1825-     Court  shall  perceive  ihat  it  is  brought  without  au- 

^^^^"^  thority,  the  proper  course  would  seem  to  be  to 

•(  mahing- dismiss  it;  nottorender  judgment  for  the  defend- 

'™       ant,  which  might,  where  no  special  breach  is  aa- 

Tmang.     signed,  bar  any  other  action. 

The  proprietors  of  the  ticket  No.  1,037  have 

■. shown  no  right  to  sue  on  this  bond.     Their  re- 

^^L  medy  is  certainly  directly  against  Gideon  Davis  ; 

^^H  and,  in  the  event  of  his  insolvency,  it  may  be 

f^^  against  the  managers.     But,  if  they  have,  with- 

I  eut  authority,  put  this  bond  in  suit,  the  proper 

L  course  is  to  turn  them  out  of  Court,  not  to  render 

l^^l  ajudgment,  which  may  bar  any  future  suit  brought 

^^H         by  the  plaintiffs,  whose  names  have  been  impro- 
^^V         perly  used. 

^^M  The  judgment  of  the  Circuit  Court,  therefore, 

^^B  must  be  reversed ;  but  as  the  pleadings  are  so  in- 

^^H         complete  as  not  to  show  what  judgment  ought  to 
^^^  be  entered,  the  proceedings  are  set  aside  up  to 

the  declaration,  and  the  cauae  remanded  to .  the 
Clircuit  Court,  to  be  farther  proceeded  in  accord- 
ing to  law. 

Judgnent  reversed  accordingly. 
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JA.NNBY  V.  The  Columbian  Insurance  Compant. 


Under  a  policy  containing  the  following  clause :  **  It  is  declared  and 
understood,  that  if  the  above  mentioned  brig,  after  a  regular  sur- 
vey, should  be  condemned  for  being  unsound  or  rotten,  the  Insurers 
•shall  not  be  bound  to  pay  the  sum  hereby  insoredt  t^r  any  part 
thereof."  A  survey  by  the  Master  and  Wardens  of  the  port  of 
New-Orleans,  which  was  obtained  at  the  instance  of  the  masteif, 
who  was  also  a  part  owner,  and  was  transmitted  by  bnn  to  the  other 
part  owner,  and  by  the  latter  laid  before  the  underwriters  as 
proof  of  the  loss,  stated,  that  the  Wardens  '*  ordered  one  streak 
of  plank  fore  and  aft  to  be  taken  oat,  about  three  feet  below  the 
bends  on  the  starboard  side ;  and  found  the  timber  and  bottom 
plank  so'  much  decayed,  that  we  were  unanimously  of  opinion  her 
repairs  would  cost  more  than  she  would  be  worth  afterwards,  and 
that  it  would  be  for  the  interest  of  all  concerned  she  should  be 
condemned  as  unworthy  of  repair  on  thit  ground.  We  did,  there- 
fore, condemn  her  as  not  seaworthy,  and  as  unwoithy  of  repair ; 
and,  therefore,  according  to  the  powers  vested  by  law  in  the  Master 
and  Wardens  of  this  port,  we  do  hereby  order  and  direct  the  afore- 
said damaged  brig  to  be  sold  at  public  auction  for  the  account  of  the 
insurers  thereof,  or  whomsoever  the  same  may  concern."  It  was 
held,  that  the  survey  was  conclusive  evidence,  under  the  clause,  ta 
discharge  the  insurers  from  their  liability  for  the  loss. 

QtMBre,  How  far  the  State  Legislatures  may  authorize  the  condemna- 
tion of  vessels  as  unseaworthy,  by  tribunals  or  boards  constituted 
under  State  authority,  in  the  absence  of  any  general  regulation 
made  by  Congress,  under  its  power  of  regulating  commerce,  or  as 
a  branch  of  the  admiralty  jurisdiction  ? 

However  this  may  be,  the  above  condemnation  not  being  specially  au- 
thorized by  any  law  of  the  State  of  Louisiana,  it  would  not  have 
been  considered  as  conclusive  evidence  within  the  clause,  had  not 
the  condemnation  been  obtained  by  the  master,  as  the  agent  of  the 
owners,  and  afterwards  adopted  by  them  as  proof  of  the  facts  statgjd 
therein. 
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ERROR  to  the  Circuit  Court  for  the  District 
'  of  Columbia. 

This  was  an  action  brought  in  the  Court  below 
'  by  the  plaintiff  in  error,  Janney,  against  the  de- 
fendants in  error,  the  Columbian  Insurance  Com- 
pany, on  a  policy  of  insurance  on  the  brig  Hun- 
ter, Grinnoids,  lost  or  not  lost,  from  Alexandria 
to  Norfolk  and  New-Orleans;  in  which  policy 
there  was  the  following  clause :  "  It  is  declared 
ftnd  understood,  that  if  the  above  mentioned 
brig,  after  a  regular  survey,  should  be  condemned 
for  being  unsound  or  rotten,  the  insurers  shall 
not  be  bound  to  pay  the  sum  bereby  insured,  nor 
any  part  thereof." 

On  the  first  trial  of  the  cause,  the  jury,  not 
agreeing  on  a  verdict,  was  discharged  ;  and,  on 
file  second  trial,  a  verdict  was  found  for  the  de- 
fendants, under  an  instruction  from  the  Court  to 
the  following  effect,  as  etated  in  the  biU  of  exoep- 
tioUs : 

And  the  plaintiff  offered  to  prove,  by  parol  evi- 
dence, that  at  the  time  that  the  said  bi^  Hunter 
fiafled  from  the  port  of  Alexandria  upon  her  voy- 
age aforesaid,  and  at  the  time  she  was  surveyed 
and  condemned  at  New-Orleans  as  herein  after 
Inentioned,  she  was  somid,  and  that  the  repairs 
of  vessels,  and  materials  of  ship-building,  at  that 
place,  were  very  high  ;  and  that  the  prices  there 
wolild  have  amoniited  to  two  or  three  times  as 
much  as  the  prices  would  have  amounted  to  in  the 
port  of  Alexandria ;  and  that  the  repairs  of  the 
said  vessel,  arising  from  the  injuries  which  she 
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had  Mstained  ia   her  voyage  to  New-Orlea»s,     1825. 
would  not  have  amounted  to  less,  in  that  place,  ^^J|J^^]^ 
than  2)000  dcdlar«,  independent  of  the  detention        ▼• 
of  the  ve«8el)  and  the  other  neceesary  expenses    i^.  co. 
of  tbe  voyage.     But  the   defendants   produced, 
and  read  in  evidence  to  the  jury,  a  regular  sur- 
vey, called  upon  the  state  and  condition  of  the 
vessel  on  her  arrival  at  New-Orleans,  by  the  said 
Capt.  Grinnolds,  master  and  part  owner ;  and  by 
him  transmitted  to  the  plaintiff  to  be  laid  before 
the  i&fluranoe  office  as  evidence  of  loss ;  and  ac- 
tually laid  before  eruch  office  by  the  plaintiff  ac- 
cordingly ;  and,  at  the  former  trial,  read  on  the 
part  of  the  plaintiff  in  evidence  to  the  jtiry,  in 
1^  "Words  following : 

"  Port  Wa/ndm^'  Office, 
NeffSD'OrhamSj  \9th  January  1819. 
"  We,  the  subscribers,  the  Wardens  of  this 
port,  having  been  thereto  required  by  Capt.  Grin- 
nolds, did  repair  on  board  the  brig  Hunter,  com- 
maBded  by  him,  and  lately  arrived  from  Norfolk, 
and,  assisted  l>y  A.  Seguin,  carpenter,  surveyed 
her  condition.  Found  twenty-five  ieet  of  quar- 
ter raH,  Mid  seventy-five  feet  of  waist  boards, 
and  the  boat's  david,  carried  away  ;  the  oakum  of 
the  break  of  the  quarter-deck  started,  and  also 
Uie  strings  and  drifts ;  the  cambouse  stove,  and 
ifts  bouse  carried  away ;  the  vessel  was  reported  to 
have  leaked  much  at  sea.  All  which,  therefore, 
according  to  the  powers  vested  by  law  in  the 
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1825.     Master  and  Wardens  of  this  port,  we  do  hereby 
'-^"^■''■"'^'  certify. 

T"'  JAMES  RINKER, 

^Sr£"  "  (Signed,)       .         E.  MARCHAND, 

J.  M.  CARTANDE. 
A  true  copy  of  the  records  in  tliis  office, 
*  George  Pollock,  Warden  and  Secretajy." 


"  Port  Wardens'  Ojfice, 
Nm-OrUans,  24th  February,  1819. 
We,  the  subscribers,  Wardens  of  this  port, 
having  been  thereunto  required  by  Captain  Grin- 
nolds  to  inspect  the  condition  of  the  brig  Hunter, 
commanded  by  said  Captain  Grinnolds,  from 
Norfolk,  did  repair  to  llie  ship-yards,  and  assist- 
ed by  Andrew  Seguin  and  Robert  Fell,  ship-car- 
penters, and  for  the  greater  satisfaction  of  said 
master,  by  Captain  Wayne  of  the  ship  Ariadne, 
and  Captain  Williams  of  the  brig  Maryland,  sur- 
veyed her  condition.  We  ordered  one  streak  of 
plank  fore  and  aft  to  be  taken  out,  about  three 
feet  below  the  bends  on  the  starboard  aide,  and 
found  the  timbers  and  bottom  plank  eo  much  de- 
cayed, that  we  were  unanimously  of  opinion  her 
repairs  would  cost  more  than  she  would  be  worth 
afterwards ;  and  that  it  would  be  for  the  interest. 
of  all  concerned,  ahe  should  be  condemned  as 
unworthy  of  repair  on  that  ground.  We  did, 
therefore,  condemn  her  as  not  seaworthy,  and  as 
unworthy  of  repair ;  and,  therefore,  according 
to  the  powers  rested  by  law  in  the  Master  and 
Wardens  of  this  port,  we  do  hereby  order  and 
direct  the  aforesaid  damaged  brig  to  be  sold  at 
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public  auction,  for  account  of  the  insurers  thereof,     1825. 
or  whomsoever  the  same  may  concern.  ^"^"^^T^ 

"  (Signed,)  JAMES  RINKER,  T*^ 

E.  MARCHAND,  ^^^ 

J.  M.  CARTANDE/' 

"  Part  Wardens'  Office, 
AeW'Orledmy^d  Marchy  1819. 
'*  We,  the  subscribers.  Wardens  of  this  port, 
do  hereby  certify,  to  whom  it  may  concern,  that 
the  goods  mentioned  in  the  annexed  account  of 
sales,  were  sold  at  public  auction,  by  our  order 
in  our  presence,  by  Dutillet  &  Sagony,  commis- 
sioned auctioneers,  after  having  been  advertised 
in  due  form  of  law ;  and  that  the  said  account 
of  sales  is,  in  all  respects,  just  and  true. 

*^  In  testimony  whereof,  we  have  countersigned 
the  said  account,  and  now  grant  this  certificate 
as  the  law  directs. 

"  (Signed,)  EM.  MARCHAND, 

J.  M.  CARTANDE. 
^^  A  true  copy  of  the  records  in  this  office, 
*^  George  Pollock,  Warden  and  Secretary. 

Whereupon  the  defendants  prayed  the  opinion 
of  the  Court,  and  their  instruction  to  the  jury, 
that  the  said  survey  is  conclusive  evidence  that 
the  said  vessel  was  condemned  for  being  unsound 
er  rotten ;  and  that  it  is  not  competent  for  the 
plaintiff  to  produce  evidence  inconsistent  with 
said  survey,  to  prove  that  the  said  vessel  was,  in 
fact,  sound  at  the  time  of.  such  survey ;  and  that, 
upon  sueh  evidence,  the  plaintiff  is  not  entitled 
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1825.     *o  recover  under  the  policy  given  in  evidence  in 
<^^  -**..   tliis  case  ;  und  the  Court  su  accordingly  instruct- 
"'"*^      od  the  jury,  ami  refused  to  suffer  the  said  evi- 
WumbiHn  dence  to  be  given  to  the  jury. 

A  verdict  and  judgment  thereon  having  been 
rendered  for  the  defendants,  the  cause  was 
brought  by  writof  error  to  this  Court;  and  was  ar- 
gued by  Mr.  Swann  for  the  piaintiii",  and  by  Mr. 
Jones  for  the  defendants. 


Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  case  varies  somewhat  in  form,  but  no- 
thing in  principle,  from  the  case  oi  Dorr  v.  Tlu 
Pacific  hisurance  Campamj,  (7  Wkeat,  Rep, 
582.)  The  material  point  of  distinction  is  this; 
in  that  case  the  discharge  of  the  underwriters 
was  made  to  depend  on  a  regular  survey  alone ; 
the  stipulation  was,  "  that  if  the  veseel,  upOQ  fl  re- 
gular survey,  should  be  thereby  declared  unsea-- 
worthy  by  reason  of  her  being  unsound  or  rot- 
ten,*' the  policy  should  be  discharged-  And 
hence,  although  a  condemnation  in  the  Vice  Ad- 
miralty Court  of  the  Bahamas  was  produced  in 
evidence  in  that  cause,  the  Court  makes  bo  other 
use  of  it,  than  as  the  means  of  authenticating  the 
surrey  upon  which  the  decree  was  made. 

The  terms  of  the  present  stipulation  oxe  these : 
"  if  the  above  mentioned  brig,  after  a  regvivr 
mrve^  should  be  condemned  for  being  imsound 
or  rotten,"  the  insurers  are  to  be  disdiarged. 
From  which  it  is  obTious,  that  both  a  rogulur 
sDTvejr  amA  a  condemaatkHi  are  m.  contemplflligw 
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of  the  parties.   And  the  question  is,  whether  the    1825. 
bill  of  exceptions  makes  out  the  casus  faderis. 

This  gives  rise  to  three  questions  :  Was  the  t. 
survey  regular  ?  was  the  condemnation  conform-  ^gTcST 
able  to  the  contract  ?  and  does  the  one  or  the 
other  bring  the  case  within  the  terms  of  the  stipu- 
lation ?  With  regard  to  the  survey,  the  case  is  a 
very  clear  one.  The  laws  of  Louisiana  contain 
ample  and  judicious  provisions  on  this  subject. 
The  Master  and  Wardens  of  the  Port  of  Orleans 
are  vested  with  various  powers,  and  required  to 
keep  an  office  and  a  book  of  record  open  to  all 
the  world ;  they  possess  in  fact,  some  of  the  at- 
tributes of  a  municipal  Court.  With  regard  to 
damaged  vessels,  and  vessels  deemed  unfit  to 
proceed  to  sea,  they,  or  any  two  of  them,  with 
one  or  more  skilful  carpenters,  are  constituted 
surveyors ;  and  the  laws  enjoin,  *^  that  they  shalU 
upon  every  such  survey,  certify  under  their  hands^ 
how  the  vessels  so  surveyed  appeared  to  them» 
and  shall  cause  entries  to  be  made  in  a  book  to 
be  kept  for  that  purpose  in  their  office."  A  sur- 
vey, therefore,  made  by  them,  pursuant  to  this 
law,  and  at  the  call  of  the  captain  of  this  vessel, 
was  emphatically  a  regular  survey. 

The  difficulty  in  the  cause  arises  upon  the 
next  member  of  the  clause  under  consideration, 
to  wit,  that  which  requires  a  condemnation.  The 
certificate  of  the  survey  purports,  that  there  was, 
in  fact,  a  condemnation  of  the  vessel ;  but  there  is 
nothing  in  the  laws  of  Louisiana  which  vests  .the  •  \ 
power  expressly  in  the  Master  and  Wardens  of  > 
the  Port  to  condemn  a  vessel  as  unfit  for  sea  or 
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unworthy  of  repair.  As  to  damaged  mercbon- 
•"  diee,  the  power  is  expressly  given ;  but  as  to 
ships,  it  appears  to  be  exercised  as  incidental  to 
tlie  surveying  power.  In  other  parts  of  the  world» 
it  is  very  generally  exercised  as  an  incident  to 
the  admiralty  power;  and  the  admiraUy  jurisdic- 
tion under  our  system,  can  only  be  exercised 
under  the  laws  of  the  United  States. 

These  considerotions  are  only  thrown  out  to 
preclude  the  supposition  that  the  Court  has  not 
had  them  in  mind  whilst  considering  this  subject. 
AVe  do  not  mean  to  intimate  that  the  power  ia 
one  which  cannot  be  exercised  under  municipal 
regulations.  On  the  contrary,  there  are  many 
reasons  for  maintaining  that  it  may  be  so  exer- 
cised until  Congress  may  think  proper  to  esta- 
blish some  general  rule  upon  the  subject,  either 
fii  one  appertaining  to  trade  and  commerce,  or 
within  the  admiralty  jurisdiction.  If,  therefore, 
there  had  been  express  provision  on  the  subject 
in  the  laws  of  Louisiana,  or  it  had  been  shown 
to  be  recognised  as  a  power  known  and  habitually 
exercised  in  that  port,  as  an  incident  to  the  sur- 
veying power,  we  should  have  felt  no  difficulty 
on  this  point.  As  it  is,  we  must  place  our  opi- 
nion on  another  ground,  one,  however,  which  is 
also  noticed  in  Dorr's  case.  It  ia  this,  that  the 
condemnation,  such  as  it  ia,  waa  obtained  through 
the  instrumentality  of  the  master,  who,  as  such, 
represented  his  employers,  and  who  waa,  in  fact, 
in  this  instance,  also  a  part  owner.  In  this  con- 
demnation he  acquiesced,  broke  up  the  voyage, 
and  Bold  the  vessel ;  and  the  eertificatea  now  be- 
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fore  this  Court  were  transmitted  to  the  under-  1825. 
writers,  and  actually  in  a  former  trial  between 
the  same  parties,  made  evidence  to  prove  the  V. 
fact  which  they  ascertain.  It  is  then  too  late  STco** 
for  the  plaintiffs  to  dispute  the  validity  or  verity 
of  the  act  of  condemnation.  They  have  recog- 
nised the  jurisdiction  of  the  tribunal  they  ap- 
pealed to,  to  obtain  the  survey,  as  sufficient  also 
to  make  the  condemnation,  and  must  be  held  to 
abide  by  it  as  such.  All  further  and  other  inves- 
tigation in  a  more  competent  tribunal,  if  there 
was  such,  was  rendered  impossible  by  their  act. 

It  only  remains,  then,  to  determine,  whether 
the  facts  ascertained  by  the  survey  are  such  as 
bring  the  case  within  the  terms  of  the  stipula- 
tion. 

We  are  of  opinion  they  are.  It  would  be 
difficult  to  find  a  shade  of  difference  in  this  re- 
spect, between.the  present  case  and  that  of  Dorr. 
The  terms  of  this  certificate  are,  '^  we  found  the 
timbers  and  bottom  plank  m  much  decayed^  that 
we  are  unanimously  of  opinion  her  repairs  would 
cost  more  than  she  would  be  worth  afterwards ; 
and  that  it  would  be  for  the  interest  of  all  con- 
cerned she  should  be  condemned  as  unworthy  of 
repairs  on  that  ground.  We  did,  therefore,  con- 
demn her  as  not  seaworthy,  and  as  unworthy  of 
repairs."  Now  it  cannot  be  questioned  that  the 
ground  of  condemnation  here  stated  does  not 
stand  single  and  unconnected  with  the  estimated 
cost  of  repairs.  But  does  this  vary  the  case  P 
We  are  of  opinion  it  does  not,  since  the  con- 
demnation of  a  vessel,  on  account  of  decay,  can 
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1835.     nerer,  in  ite  nature>  stand  single  and  unconnect- 
^^"^''"^^  ed  with  the  expense  of  repairs.     It  is  the  com- 
*.        mon  place  to  which  the  question  of  condemna- 
^s.  Co.     t'O*^  must  always  have  reference.     It  ia  hardly 
—  possible  to  conceive  a  case  where  a  survey  would 

be  called  in  which  &  vessel  might  not  be  repair- 
ed or  renovated,  and  etill  leave  enough  of  the 
hull  to  mnintain  her  identity.  A  state  of  hope- 
less and  absolute  decay,  therefore,  ia  never  in  the 
eontetnplation  of  the  contract.  And  whether  ex- 
pressed or  not,  the  consideration  whether  the 
value  when  repaired  would  exceed  the  expense, 
invariably  enters  into  the  decision  of  surveyors 
upon  a  question  of  seaworthiness. 

As,  then,  her  being  decayed,  so  as  to  be  un- 
worthy of  repairs,  is  equivalent  to,  and  in  fact 
Ihe  technical  meaning  of  unseaworthiness,  we 
are  of  opinion,  that  the  certificate  brings  the  case 
within  the  words  of  the  stipulation. 

It  follows,  that  the  Court  were  correct  in  re- 
fusing the  evidence  offered  by  the  plaintiff. 

Judgment  affirmed. 
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60  Pipes  of 
Bnndy. 

[Instavck  Coukt.] 

SixtyPipes  OF  Brandy.  Kennedy  &  Maitlani>, 

Claimants. 

Under  the  Duty  Act  of  1799,  c.  126.  [czxtL]  s.  4d.  it  is  no  cause  of 
forfeiture,  that  the  casks,  which  are  marked  and  accompanied  with 
the  certificates  required  by  the  act,  contain  distilled  spirits  which 
have  not  been  imported  into  the  United  States,  or  a  mixture  of  do- 
mestic with  foreign  spirits ;  the  object  of  the  act  being  the  security 
of  the  revenue,  without  interfering  with  those  mercantile  devices 
which  look  only  to  individual  profit  without  defrauding  the  govern- 
ment. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 

This  cause  was  argued  by  Mr.  Emmetf  for  the  Mdn^  iM. 
appellants  and  claimants,  and  by  Mr.   Wd^ster, 
for  the  respondents. 

Mr.  Justice  Johnson  delivered  the  opinion  of  March  iziht 
the  Court. 

The  libel  in  this  case  contains  two  allegations, 
and  the  amended  or  supplemental  libel  contains 
a  third. 

The  first  is,  that  these  sixty  pipes  of  brandy 
were  imported  from  abroad,  and  landed  in  the 
port  of  Boston  without  a  permit.  The  second, 
that  they  were  not  accompanied  with  the  marks 
and  certificates  required  by  law.     And  the  third, 
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1825.  that  they  were  imported  from  abroad,  and  landed 
^J^'^^  in  the  port  of  New- York  without  a  permit. 
Bimodj.  To  the  first  and  third  of  thes6  allegations,  the 
record  furnishes  no  evidence,  nor,  in  fact,  is  it 
contended,  that  the  article  seized  is  to  be  visited 
by  the  penalties  inflicted  for  those  offences,  other- 
wise than  as  an  incident  to  the  cause  of  forfeiture 
contained  in  the  second  allegation. 

The  passage  of  the  law  on  which  the  libellants 
claim  the  forfeiture,  is  in  these  words ;  ^^  and  if 
any  casks,  &c.  containing  distilled  spirits,  &c. 
which,  by  the  foregoing  provisions,  otight  to  be 
marked  and  accompanied  with  certificates,  shall 
be  found  in  possession  of  any  person,  unaccom- 
panied with  such  marks  and  certificates,  it  shall 
be  presumptive  evidence  that  the  same  are  Kable 
to  forfeiture,  and  it  shall  be  lawful  for  any  officer 
of  the  Customs,  or  of  Inspection,  to  seize  them 
as  forfeited  ;  and  if,  upon  the  trial,  in  consequence 
of  such  seizure,  the  owner  or  claimant  of  the  spi- 
rits, ifec.  seized,  shall  not  prove  that  they  were 
imported  into  the  United  States  according  to 
law,  and  the  duties  thereupon  paid  or  secured, 
they  shall  be  adjudged  to  be  forfeited." 

The  fact  that  these  casks  were  accompanied 
with  certificates  is  not  questioned,  nor  that  the 
certificates  accompanying  them  were  those  which 
issued  from  the  custom-house  upon  those  identi- 
cal casks.  But,  it  is  contended,  that  the  identity 
of  the  spirits  is  destroyed  by  a  large  admixture 
of  other  spirits ;  and  that,  by  the  true  construc- 
tion of  the  law,  such  a  change  falsifies  the  certifi- 
cate, and  the  casks  are  no  longer,  in  the  sense  of 
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the  law,  ^^  accompanied  by  certificates."    And,    1825. 
further,  that  such  a  change  justified  the  seizure,  ^J^^'^'^J^ 
and  wherever  the  seizure  is  just,  the  onus  pro-    Bfaody. 
handi  is  thrown  upon  the  claimant,  and  he  is 
held  to  comply  strictly  with  the  words  of  the 
law,  and  prove  the  spirits  which  they  contain  to 
have  been  ^^  imported  according  to  law,  and  the 
duties  thereon  paid,  or  secured  to  be  paid." 

That  such  a  construction  of  the  law  is  carry- 
ing its  penal  effects  beyond  the  literal  meaning 
of  its  terms,  we  understand  no  one  to  deny.  The 
words  are,  ^^  if  any  casks  containing  distilled  spi- 
rits, which  ought  to  be  marked  and  accompanied 
with  certificates,"  &rC.  That  these  words  must 
necessarily  be  confined  to  the  cask,  and  cannot 
extend  to  its  contents,  results,  we  think,  from  re- 
quiring the  article  to  be  marked^  as  well  as  ac- 
companied with  the  certificate ;  a  requisition, 
absurd  in  terms,  if  applied  to  the  distilled  spirits 
contained  in  the  casks.  And  although  the  term, 
^^  the  samcj'*  used  in  the  member  of  the  sentence 
which  imposes  the  forfeiture,  might,  with  gram- 
matical correctness,  be  applied  exclusively  to  the 
caskj  and  thereby  produce  a  greater  absurdity,  yet 
it  may,  with  as  much  propriety,  be  applied  to  both 
the  cask  and  spirits  as  its  antecedent ;  and  this 
application  is  sustained  by  the  subsequent  words 
of  the  same  period ;  which  speak  expressly  and 
exclusively  of  the  ^^  claimant  of  the  spirits,''  and 
leave  the  cask  to  be  claimed  only  as  an  incident 
to  the  property  in  the  spirits. 

The  constituents  of  the  offence  here  intended 
to   be  visited  on   the   claimant,  obviously  are, 
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1.  That  the  cask  should  contain  distilled  spirits. 
;  2.  That  it  should  be  one  which  the  law  requires 
should  be  marked  and  accompanied  with  a  certifi- 
cate, that  is,  one  that  has  been  used  for  foreign 
spirits.  3.  That  it  should  be  found  in  the  poa- 
Bession  of  some  person  unaccompanied  with  the 
legal  mark  and  certificates.  AVhen  these  three 
facts  concur,  the  property  is  presumed  subject  to 
forfeiture;  and  it  follows,  that  unless  all  the  con- 
Btituents  unite  in  the  given  case,  it  must  be  a  case 
of  innocence.  But  the  whole  argument  of  the 
libellant  goes  to  impose  a  fourth  circumstance  as 
essential  to  the  imputation  of  innocence,  and  the 
absence  of  which,  of  consequence,  must  exist  in 
order  to  repel  the  imputation  of  crime  ;  which  is, 
that  the  distilled  spirits  in  the  cask  should  be  the 
identical  spirits  imported  in  the  cask  ;  and  this, 
not  from  any  necessary  construction  of  the  Ian-  < 
guage  of  the  act,  but  as  a  deduction  fVom  the 
supposed  policy  of  the  act. 

We  are  induced  to  adopt  the  opinion,  that  even 
if  it  were  consistent  with  the  rules  of  construc- 
tion to  give  a  latitude  to  the  meaning  of  language 
used  in  a  statute  so  highly  penal,  the  language 
of  this  act  is  so  far  from  sanctioning  the  construc- 
tion here  contended  for,  that  it  actually  repels 
it ;  for,  it  is  observable,  that  when  the  act  goes 
on  to  declare  what  it  shall  be  incumbent  on  the 
defendant  to  establish,  in  order  to  escape  the 
penalty  of  the  law,  the  identity  of  the  spirits 
found  in  the  cask,  with  that  ori^nally  imported, 
is  not  required  to  be  proved.  It  is  only  required, 
that  he  should  prove  the  spirits  eeized  to  have' 
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been  legally  import ed,  and  the  duties  paid,  and     1825. 
whether  in  those  casks,  or  any  other  casks,  is  ^^^v'^ 
altogether  immaterial  to  his  defence.     Gin  and    Brand j. 
brandy  may  interchange  receptacles,  and  travel 
together  in  perfect  security,  provided  they  have 
been  respectively  legally  imported,  and  the  ori- 
ginal certificates  attend  the  casks  to  which  they 
were  originally  attached. 

From  this,  we  think  it  conclusively  results, 
that  the  government  had  nothing  in  view  but  the 
security  of  its  own  revenue,  without  interfering 
with  those  devices  of  the  mercantile  world  which 
look  only  to  individual  profit  without  defrauding 
the  government ;  and  hence,  that  the  spirit  and 
policy  of  the  4dd  section  would  carry  us  no  fur- 
ther than  its  express  letter. 

But  there  are  other  views  of  this  subject  which 
raise  other  questions  in  adjudicating  on  this 
cause.  And,  first,  it  is  very  obvious,  that  if  the 
change  of  the  contents  of  the  cask  could  invali- 
date the  immunities  of  the  certificate  in  other 
cases,  it  could  not  in  the  case  where  domestic 
spirits  have  been  substituted  for  that  imported. 
If  the  evidence  establishes  any  adulteration  in 
this  case,  it  proves  it  to  have  been  made  by  the 
addition  of  American  spirits  to  the  imported 
brandy.  But  when  the  act  imposes  upon  the 
claimant  the  necessity  of  proving  ''  that  the  spi- 
rits found  in  the  casks  were  imported  into  the 
United  States  according  to  law,  and  the  duties 
thereon  paid  or  secured,"  it  could  not  have  in- 
tended to  impose  an  actual  impossibility,  by  re- 
quiring such  proof  as  to  spirits  which,  ex  vi  ter- 
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1825.  mini^  were  not  imported.  Much,  less  could  it 
^J^^^^^^  have  intended  to  leave  open  a  chance  of  defence, 
Brandy,  where  the  substitution  was  of  foreign  liquors, 
upon  which  it  might,  by  possibility,  have  been 
defrauded,  and  preclude  all  defence  as  to  domes- 
tic spirits,  a  trade  in  which,  coastwise  or  in  any 
wise,  was  perfectly  harmless,  and  could  not  have 
produced  a  fraud  upon  the  revenue. 

But,  although  the  libellant  may  have  failed  on 
his  second  count,  he  is  entitled  to  all  the  benefit 
which  the  law  allows  him  under  his  first  and 
third.  And  here  the  case  rests  upon  the  general 
provisions  of  the  50th,  70th,  71st,  and  some 
other  sections  of  the  Revenue  Law,  under  which 
the  Collector  was  certainly  justifiable  in  making 
any  seizure,  where  he  had  reasonable  ground  to 
suspect  that  a  fraud  upon  the  revenue,  or  a  viola- 
tion of  the  revenue  laws,  was  meditated.  And 
upon  showing  probable  cause  for  such  seizure, 
^he  onus  probandi  is  thrown  upon  the  claimant. 
Whatever  was  the  fact,  the  certificates  of  the 
numerous  individuals  who  examined  this  brandy, 
and  testified  to  its  equivocal  nature,  were  sufli- 
cient  to  attract  the  Collector's  attention,  and  jus- 
tify his  instituting  an  inquiry  to  determine  whe- 
ther  this  brandy,  notwithstanding  the  certificates, 
had  actually  paid  the  duty.  The  brandy  which 
had  paid  the  duty,  might,  by  possibility,  have  been 
drawn  oft',  and  other  brandy  substituted  that  had 
evaded  the  duty.  It  would  be  too  much,  also,  to 
hold  him  to  a  correct  construction  of  laws,  which 
have  excited  doubts  and  elicited  contrary  opi- 
nions in  Courts  of  justice.     The  claimant,  there- 
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fore,  upon  the  general  provisions  of  the  Collec-  1825. 
tion  Law,  was  properly  called  upon  to  furnish  ^^^^^ 
an  explanation  of  circumstances  calculated  to  Brandv. 
excite  reasonable  suspicion.  After  comparing 
the  mass  of  testimony  which  the  case  affords,  we 
are  led  to  the  conclusion,  that  the  claimant  has 
successfully  repelled  the  charge  of  illicit  impor- 
tation. If,  as  before  observed,  the  brandy  was  not 
the  identical  brandy  imported  in  these  casks  in 
which  it  was  seized,  still  all  the  evidence  goes  to 
prove  that  it  was  in  part  the  same,  and  in  part 
consisted  of  neutral  spirits,  which  spirits  two  of 
the  witnesses  call  American.  Illegal  importa- 
tion, therefore,  is  out  of  the  case.  And  the  views 
which  we  have  taken  of  the  subject  render  it 
unnecessary  to  examine  the  question,  whether  the 
evidence  establishes  the  fact  of  adulteration  or 
not. 

Decree  of  condemnation  reversed,  with  a  cer- 
tificate of  probable  cause. 
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The  Steam-Boat  Thomas  Jefferson.    Joiin8o> 

and  others,  Clatmantt, 

The  District  Court  lia*  not  juri)di<!tioD  of  a  suit  for  wages  eatDcd  on 
a  Toyage,  in  a  aieam  Huiel,  from  Sliippingpori,  in  the  state  of  Ken- 
tucky, up  the  liier  Miuoufi,  and  back  again  lo  the  port  of  depar- 
ture, an  a  cause  of  adtnitalty  and  maritime  juiisdiciioii. 

The  AdmiraKy  hai  no  jnosdiotioo  over  coniracls  for  the  hite  of  sea- 
men, except  in  cBtes  where  Ilie  ieivica  i»  tubatanliaUy  pei formed 
upon  (lie  sea,  or  upon  naters  wiihin  (lie  ebb  and  llow  of  the 
tide. 

Bui  the  jurisdiction  existt,  although  tlie  commencemenl  or  lermina- 
lion  of  the  voyage  is  at  some  place  beyond  i)ie  reach  of  the  tide.  It 
ii  su0ieient,if  the  serrice  is  essentially  a  martlinwfemM. 

Ijuere— Whether,  under  the  power  lo  reguUte  oorDnierce  unoDi  the 
Mvetal  Stales,  Cougreu  may  nol  extend  theTBniedy,by  the  sununfr- 
ty  proce55  of  the  Adniiially,  (o  ihe  case  of  vovage*  on  the  weslem 

However  thi)  may  be,  the  kcI  of  1790,  c  29.  for  the  garerDment  and 
regulation  of  seamen  in  the  merchant  lervice,  confines  the  reme- 
dy in  the  District  Courts  to  such  cases  as  ordinarily  belong  to  the 
admiralty  jurisdiction. 

APPEAL  from  the  Circuit  Court  of  Kentucky. 

Monk  \uk.     Mr.  Justice  Story  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  in  the  District  Court  of 
Kentucky  for  subtraction  of  wages.  The  libel 
claims  wages  earned  on  a  voyage  from  Shipping- 
port,  in  that  State,  up  the  river  Missouri,  and 
back  again  to  the  port  of  departure;  and  the 
question  is,  whether  this  case,  as  stated  in  the 
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libel,  is  of  admiralty  and  maritime  jurisdiction,     1825. 
or  otherwise  within  the  jurisdiction  of  the  Pis- ^^jj^^y^^ 
trict  Court?    The  Court  below  dismissed  the   JaffBmn. 
libel  for  want  of  jurisdiction,  and  the  libellants 
have  appealed  from  that  decree  to  this  Court. 

In  the  great  struggles  between  the  Courts  of 
common  law  and  the  Admiralty,  the  latter  never 
attempted  to  assert  any  jurisdiction  except  over 
maritime  contracts.  In  respect  to  contracts  for 
the  hire  of  seamen,  the  Admiralty  never  pretend- 
ed to  claim,  nor  could  it  rightfully  exercise  any 
jurisdiction,  except  in  cases  where  the  service 
was  substantially  performed,  or  to  be  performed, 
upon  the  sea,  or  upon  waters  within  the  ebb  and 
flow  of  the  tide.  This  is  the  prescribed  limit 
which  it  was  not  at  liberty  to  transcend.  We 
say,  the  service  was  to  be  substantially  performed 
on  the  sea,  or  on  tide  water,  because  there  is  no 
doubt  that  the  jurisdiction  exists,  although  the 
commencement  or  termination  of  the  voyage  may 
happen  to  be  at  some  place  beyond  the  reach  of 
the  tide.  The  material  consideration  is^  whether 
the  service  is  essentially  a  maritime  service.  In 
the  present  case,  the  voyage,  not  only  in  its  com- 
mencement and  termination,  but  in  all  its  inter- 
mediate progress,  was  several  hundreds  of  miles 
above  the  ebb  and  flow  of  the  tide  ;  and  in  no  just 
sense  can  the  wages  be  considered  as  earned  in 
a  maritime  employment. 

Some  reliance  has  been  placed  in  argument 
upon  that  clause  of  the  Judiciary  Act  of  1789,  (ch. 
20.  s.  9.)  which  includes  all  seizures  made  on 
waters  navigable  from  the  sea  by  vessels  often 
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1835.  or  more  tona  burthen,  (of  which  description  the 
p^^ljj^'^lj^^^  waters  in  this  case  are,)  within  the  admiralty  ju- 
J«fferaon.  risdiction.  But  this  is  a  statuteable  provision, 
and  limited  to  the  cases  there  stated.  To  make 
the  argument  available,  it  should  be  shown,  that 
some  act  of  Congress  had  extended  the  right  to 
sue  in  Courts  having  admiralty  jurisdiction,  to 
cases  of  voyages  of  this  nature.  We  have  for  this 
purpose  examined  the  act  of  Congress  for  the 
government  and  regulation  of  seamen  in  the  mer- 
chants' service,  (act  of  1790,  ch.  29.)  and  though 
its  language  is  somewhat  general,  we  think 
that  its  strict  interpretation  confines  the  remedy 
in  the  Admiralty  to  such  cases  as  ordinarily  be- 
long to  its  cognisance,  as  maritime  contracts  for 
wages.  It  merely  recognises  the  existing,  and 
does  not  intend  to  confer  any  new  jurisdiction. 
Whether,  under  the  power  to  regulate  commerce 
between  the  States,  Congress  may  not  extend 
the  remedy,  by  the  summary  process  of  the  Ad- 
miralty, to  the  case  of  voyages  on  the  western 
waters,  it  is  unnecessary  for  us  to  consider.  If 
the  public  inconvenience,  from  the  want  of  a  pro- 
cess of  an  analogous  nature,  shall  be  extensively 
felt,  the  attention  of  the  Legislature  will  doubtless 
be  drawn  to  the  subject.  But  we  have  now  only 
to  declare,  that  the  present  suit  is  not  maintain- 
able as  a  cause  of  admiralty  and  maritime  juris- 
diction, upon  acknowledged  principles  of  law. 

The  decree  of  the  Circuit  Court,  dismissing 
the  libel  for  want  of  jurisdiction,  is  therefore 
affirmed. 

Decree  accordingly. 
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[Prize.] 

The  Santa   Maria.     The  Spanish  Consul,  Li- 

bellant. 

UpoD  au  appeal  from  a  mandate  to  carry  into  efTecta  former  decree  of 
the  Court,  nothing  is  before  the  Court  but  the  proceedings  subse- 
quent to  the  mandate. 

But  the  original  proceedings  are  always  before  the  Court,  so  far  as  is 
necessary  to  determine  any  new  points  in  controversy  between  the 
parties,  which  are  not  terminated  by  the  original  decree. 

After  a  general  decree  of  restitution  in  this  Court,  the  captors,  or  pur- 
chasers under  them,  cannot  set  up  in  the  Court  below  new  claims 
for  equitable  deductions,  meliorations,  and  charges,  even  if  such 
claims  might  have  been  allowed,  had  they  been  asserted  before  the 
original  decree. 

Nor  can  the  claimants,  or  original  owners,  in  such  a  case,  set  up  a  claim 
for  interest  upon  the  stipulation  taken  in  the  usual  form,  for  the  ap- 
praised value  of  the  goods,  interest  not  being  mentioned  in  the  sti- 
pulation itself. 

Nor  can  interest  be  decreed  against  the  captors  personally,  by  way  of 
damages  for  the  detention  and  delay,  no  such  claim  having  been  set 
up,  upon  the  original  hearing  in  the  Court  below,  or  upon  the  origi- 
nal appeal  to  this  Court. 

The  case  of  Rose  v.  IRmeiy^  (5  Cranekf  919.)  reviewed,  explained, 
and  confirmed. 

Upon  a  mandate  to  the  Circuit  Court,  to  carry  into  effect  a  general 
decree  of  restitution  by  this  Court,  where  the  property  has  been 
delivered  upon  a  stipulation  for  the  appraised  value,  and  the  duties 
paid  upon  it  by  the  party  to  whom  it  is  delivered,  the  amount  of  the 
duties  is  to  be  deducted  from  the  appraised  value. 

APPEAL  from  the  Circuit  Court  of  Maryland. 

This  cause  was  formerly  before  the  Court,  and 

the  decision  then  pronounced  will  be  found  re- 


TheSanU 
Matia. 
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1825.  ported,  ante,  vol.  1.  p.  490.  The  claim  of  Mr. 
^l^^^^^  Burke,  as  a  hontE  jul^i  purchaser,  was  then  re- 
Mifia.  jected,  upon  the  ground  of  the  illegality  of  the 
original  capture,  it  having  been  made  in  violation 
of  the  neutrality  of  the  United  States;  and  a  ge- 
neral decree  of  restitution  was  awarded  in  favour 
of  the  libuUant,  suing  in  hia  officifd  character  as 
the  Consul  of  Spain,  for  the  benefit  of  the  origi- 
nal owners.  A  mandate  issued  from  this  Court 
to  the  Court  below,  to  carry  that  decree  into 
effect.  Pending  the  original  proceedings  in  the 
Court  below,  and  before  the  appeal,  the  property, 
upon  the  application  of  Mr.  Burke,  was  delivered 
to  him,  upon  a  stipulation  given  with  sureties  in 
the  usual  manner,  for  the  payment  of  the  apprais- 
ed value,  according  to  the  future  decree  of  the 
Court.  The  appraisers  estimated  the  property 
nt  7,473  dollars  and  43  cents,  being,  as  they  de- 
clare, "the/on-g-  price,  including  custom-houBe 
duties,"  and  for  this  sum,  the  stipulation  waa 
given.  Upon  the  application  to  the  Court  below, 
to  enforce  the  mandate  of  this  Court,  Mr.  Burke 
filed  a  petition,  asserting  that  he  had  incurred 
cost  aud  expenaea,  and  paid  certain  liens  upon  the 
property.  The  specifications  now  insisted  on, 
were  the  following:  (1)  Insurance  on  the  pro- 
perty from  Galveztown  to  Baltimore,  viz.  751 
dollars  and  25  cents.  (2.)  Duties  paid  on  the 
same  at  Baltimore,  viz.  1945  dollars  and  14  cents. 
A  petition  waa  also  filed  on  behalf  of  Mr.  Burke 
and  a  Mr.  Forbes,  (who  now,  for  the  first  time, 
appeared  in  the  cause,)  as  joint  owners  of  the 
schooner  Harriet,  in  which  the  property  in  ques- 
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tion  was  brought  from  Galveztown  to  Baltimore,     1 825. 
praying  for  the  allowance  of  freight  for  the  voy-  ThTsanfa 
age,  amounting  to  1,500  dollars.    The  libellant     Maria, 
also  made  an  application  for  interest  upon  the 
amount  of  tne  stipulation  to  be  decreed  in  his  fa- 
vour, either  from  the  time  of  capture,  from  the 
date  of  the  stipulation,  or  from  the  decree  of  this 
Court. 

The  respective  claims  of  all  the  parties  for 
these  allowances  were  rejected  by  the  Circuit 
Court,  and  from  the  decree  dismissing  them  an 
appeal  was  taken  to  this  Court. 

The  Attorney  General^  for  the  appellant,  Fch.wh. 
Burke,  stated,  that  the  allegation  demanding  res- 
titution in  the  original  case,  was  filed  by  the  Spa- 
nish Consul  against  the  goods,  and  the  appellant 
claimed  the  cargo  as  having  been  remitted  to  him 
in  return  for  an  outward  cargo  shipped  to  his 
agent  at  Matagorda.  It  is  now  alleged,  that  be 
was  part  owner  of  the  capturing  vessel,  and, 
therefore,  as  a  wrAig  doer,  not  entitled  to  the 
equitable  deductions  he  claims.  He  insists,  that 
he  is  a  bona  fidei  purchaser,  without  notice  of 
the  illegal  capture,  and,  theciefore,  entitled  to  be 
allowed  for  duties  and  other  charges.  In  the  ad- 
miralty, the  libellant  and  claimant  are  both  ac- 
tors.' If,  therefore,  it  had  been  the  wish  of  the 
libellant  to  put  in  issue  the  fact  of  Burke's  know- 
ledge of,  or  connexion  with,  the  illegal  capture, 
he  should  have  answered  the  averment  which  19 


a  Jeaniogs  v.  Carsoo,4  CraiicVa  Rep.  23. 
V*oL.  X.  55 
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cuiitaincil  in  the  cltiiiu,  that  ho  (Burke)  was  en- 
■^  tirely  ignorant  of,  aud  uiicoonecled  with,  thai 
transaction ;  or  he  should  have  filed  an  uiiicnd- 
ed  libel,  and  charged  the  guilt  of  Burke.  The 
Ubellant  did  neither;  and  thus  the  Tact  of  B.'s 
guilt  or  innocence  was  not  in  issue  in  that  case. 
It  was  not  involved  in  the  decision  of  the  Court, 
which  turned  on  the  facts  of  the  illegal  arma- 
raeni  of  the  Patricia  in  the  ports  of  the  United 
States,  the  capture  of  the  Santa  Maria  by  that 
vessel,  and  the  identity  of  the  goods  as  part  of 
the  cargo  of  the  Hanta  Maria.  These  facts  being 
established,  it  was  iinniaterial  who  the  owners 
of  the  capturing  vessel  were,  or  _how  the  goods 
came  into  the  possession  uf  Burke.  Restitution 
was  decreed  to  the  original  owners,  and  It 
was  in  the  execution  of  this  decree  under  the 
mandate  from  this  Court,  that  the  proceedings 
now  in  question  took  place.  Upon  the  present 
appeal,  nothing  is  before  the  Court  but  what  ia 
subsequent  to  the  maadate."  The '  respondents 
cannot,  therefore,  enter  intotfie  question  of  the 
guilt  or  innocence  of  Burke  upon  the  evidence 
in  the  original  cause.  He  is  now  to  be  consider- 
ed as  an  innocent  purchaser,  and  entitled  as  such 
to  all  equitable  deductiooa,  meliorations,  and 
charges. 

Besides  the  other  claims  vrhich  are  nowinsisted 
on,  there  was  a  minor  claim  in  the  Court  below 
for  the  difference  between  the  valuation  and  the 
actual  sales,  which  was  withdrawn  upon  the  au- 

a  Rose  v.  Himdy,  5  Cmck't  Rsf.  313. 
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thority  of  the  case  of  the  Betsey ^  and  other  cases     1825. 
cited  in  a  note  to  that  case.*  ThTsama' 

To  the  claims  for  duties,  insurance^  and  freight,  Mana. 
it  was  objected  in  the  Circuit  Court,  that  the 
Court  had  no  authority  to  consider  them,  because 
the  original  decree  of  this  Court  had  closed  the 
door  against  all  inquiry  into  the  subject,  upon  the 
principle  settled  in  Rose  r.  Himely.  But  this 
was  a  misapplication  of  the  principle  determined 
in  that  case.  The  question  on  the  first  appeal 
was  merely  as  to  the  proprietary  interest  of  the 
cargo.  But  after  the  principal  question  in  the 
cause  has  been  finally  decided,  and  the  cause 
quoad  hoc  perpetually  disposed  of,  any  question  of 
charge  upon  the  original  fund  may  still  be  taken 
up  as  a  new  question,  so  long  as  the  fund  remains 
within  the  power  of  the  Court.  Such  is  under- 
stood to  be  the  practice,  both  in  England  and  in 
this  country.^  Considering  Burke  as  an  innocent 
purchaser  of  the  goods,  who  had  brought  them 
to  the  United  States,  where  they  were  claimed 
by  the  original  owners,  and  restored  to  them,  be- 
cause of  the  defect  of  title  in  those  from  whom 
Burke  had  purchased,  this  case  cannot  be  distin- 
guished in  principle  from  that  of  Rose  v.  Hime- 
h/j  in  which  freight,  insurance,  duties,  and  other 
expenses,  were  allowed,  under  the  same  circum- 
stances.""     The  charges  and  expenses  in  the  pre- 

a  5  Roh.  295. 

h  The  Fortuna,  4  Rob.  228.  TIi'  V.ow  Anna  Catharina,  6 
ilo6.  269.  The  Nereide,  1  WhecU.  Rep.  171.  The  St.  Law- 
rence, 2  GdUin,  20. 

c  4  Cranchy  281.     5  Cranch,  316. 
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sent  case,  having  been  actually  borne  by  the  in- 
nocent purchaser,  in  bringing  the  goods  safely 
into  the  country,  seem  to  enter  into  the  value  of 
the  articles  themselves ;  and  in  withdrawing  them 
from  the  possession  of  the  purchaser,  a  reim- 
bursement of  his  actual  expenses  is  required  by 
natural  equity,  and  may  be  considered  as  a  spe- 
i;ies  of  mitigated  salvage.  The  claim  for  the 
amount  of  the  duties  rests  upon  higher  grounds. 
Wherever  goods  are  sold  by  order  of  Court,  or 
consent  of  parties,  the  duties  attach  as  upon  an 
ordinary  importation  ;  and  upon  restitution  of  the 
l)roceeds,  the  amount  of  the  duties  ia  to  be  de- 
ducted."  The  party  gets  more  than  the  value  of 
the  goods,  if  he  gets  the  amount  of  the  duties; 
and  the  purchaser  pays  the  duties  twice  over  to 
tlie  government  as  duties,  and  again  to  the  origi- 
nal owner,  us  part  of  the  loTtg  price  value  of  his 
goods. 

As  to  the  claim  by  the  other  party  for  interest 
upon  the  appraised  value,  so  far  as  it  is  claimed 
from  the  time  of  capture,  the  question  is  not  be- 
fore this  Court,  because  it  was  not  made  in  the 
Court  below.  Nor  can  it  be  allowed  from  the 
date  of  the  stipulation,  because  the  stipulation  is 
a.  mere  substitute  for  the  specific  goods,  which 
would  not  have  carried  interest.  The  principle 
of  Rote  V.  Himely  applies  to  this  demand,  since 
it  is  in  the  nature  of  a  claim  for  damages  for  the 
illegal  detention  and  delay,  which  were  prayed  in 
the  original  libel,  but  which  were  not  allowed  by 

a  TtwCmKonlid  CnmcA.SST'- 
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the  Court  below,  nor  by  this  Court,  upon  the  first    1825. 
appeal.     Interest  might,  doubtless,  have  been  mj^g^]^ 
expressly  reserved  in  the  stipulation,  if  the  Court     Maria, 
below  had  deemed^  the  party  entitled  to  it.      But 
these  questions  are  definitively  closed  by  the  ori- 
ginal decree,  and  cannot  arise  upon  the  mandate 
to  carry  that  decree  into  effect. 

Mr.  Z>.  Hoffman^  contra,  insisted,  that  the 
original  proceedings  in  the  cause  showed  that 
Burke  was  a  participator  in  the  illegal  seizure  of 
this  property,  and,  consequently,  could  not  claim 
any  equitable  deductions  from  the  fiiU  value  on 
account  of  charges  incurred  by  him  in  its  pre- 
servation. He  was  a  mciUB  fidei  possessor,  who 
was  not  entitled  to  be  allowed  for  his  expenses 
actually  laid  out  upon  the  property,  still  less  for 
the  fictitious  charges  of  freight,  insurance,  and 
duties.  As  to  the  duties,  they  have  been  incur- 
red solely  by  his  electing  to  import  the  goods  for 
consumption.  Had  they  been  delivered  to  the 
original  owners,  and  carried  away  by  them,  or 
had  they  never  been  brought  in,  they  would  not 
have  been  subject  to  duties.  There  was  a  mani- 
fest inconsistency  in  the  opposite  argument,  which 
would  not  admit  the  stipulation  to  carry  interest, 
whilst  it  sought  to  diminish  the  principal  sum  spe- 
cified in  the  stipulation,  by  claims  which  might 
have  been  made  upon  the  original  hearing.  But 
there  is  no  principle,  authority,  or  established 
practice,  which  requires,  that  where  the  goods 
have  been  delivered  on  bail,  the  Court  should, 
cotemporaneously,  decree  jrestitution  of  the  spe- 
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1825.  cific  thing,  and  the  perlbrmance  of  the  atipula- 
isT^'^  tion.  The  Court  may  decree  restitution  gene- 
^l^a.  rally,  and  in  executing  the  decree  it  is  to  be  ap- 
plied to  the  atipulutiuii,  ao  as  to  include  not  only 
what  ia  substantially  comprehended  in  the  decree, 
but  every  equitable  demand  consistent  with  it, 
although  not  expressly  included  in  its  terms. 
The  allowance  of  interest  by  the  Court  below, 
after  the  original  decree  in  this  Court,  does  not 
so  much  depend  upon  the  circumstance  of  its 
being  expressly  reserved  upon  the  face  of  the 
stipulation,  as  upon  the  notorious  fact,  that  the 
Court  would  be  subsequently  called  on  to  act  de- 
finitively upon  the  stipulation,  when  it  came  to 
execute  the  final  decree  of  this  Court.  In  thus 
executing  it,  by  allowing  interest,  the  Court  below 
would  not  modify  or  add  to  the  original  decree 
of  this  Court,  since  this  allowance  opens  nothing 
which  had  been  adjudicated  by  this  Court,  and 
is  to  be  regarded  aa  nothing  more  than  an  inci- 
dent to  the  execution  of  the  decree  of  restitu- 
tion. That  restitution  would  have  been  incom- 
plete without  it,  as,  if  the  property  had  not  been 
delivered  to  the  capturing  claimant  upon  bait,  it 
might  have  been  delivered  in  the  same  manner 
to  the  original  owner,  or  sold  by  order  of  Court, 
and  the  proceeds  invested  in  stocks  bearing  an 
interest. 

As  to  the  case  of  Roat  v.  Himely,  it  will  be 
found  that  the  Court  there  assumes,  that  the 
question  of  interest  was  before  it  on  the  original 
appeal,  and  asserts,  that  if  the  claim  had  then 
been  piade,  it  would  have  been  rejected,  because 
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the  Court  did  not  consider  the  appellants  as  in*  1825* 
fected  by  the  marine  trespass  committed  by  the  tjJTsiSSi 
captors.  "  The  circumstances  of  the  case  were  Maria, 
such  as  to  restrain  the  Court  from  inserting  in 
its  decree  any  thing  which  might  increase  its  se- 
verity. The  loss  was  heavy,  and  it  fell  unavoid- 
ably on  one  of  two  innocent  parties.  The  Court 
was  not  inclined  to  add  to  its  weight  by  giving 
interest  in  the  nature  of  damages.  The  allow- 
ance of  interest,  therefore,  in  the  Court  below, 
is  overruled."*  Besides,  in  that  case,  the  Court 
had  all  the  questions  of  equitable  deductions  and 
allowances  before  them  on  the  original  appeal, 
and  gave  a  very  special  decree  and  mandate, 
which,  ex  industrta,  omitted  interest.  But  here 
the  question  is  not  between  two  equally  innocent 
parties.  Here  none  of  the  questions  of  freight, 
insurance,  duties,  and  interest,  were  raised  in  the 
original  cause.  They  were  all  reserved  as  inci- 
dental to  the  stipulation,  which  was  not  then 
brought  before  this  Court. 

The  doctrine  laid  down  in  Rose  v.  Himelyy 
that  after  a  decree  in  this  Court,  and  the  cause 
sent  by  mandate  to  the  Court  below,  and  the  fbr- 
ther  proceedings  upon  the  mandate  are  appealed 
from,  nothing  is  before  this  Court  on  the  appeal 
but  what  is  subsequent  to  the  mandate,  is  unques- 
tionably a  sound  and  salutary  rule.  But  is  it  any 
thing  more  than  what  the  general  principles  of 
law  would  establish  ?  Is  it  any  thing  more  than 
an  application  of  the  familiar  maxim  as  to  res 

a  5  CrancVs  Rep.  317. 
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1825.  adjudicatat  ''Nothing  is  before  this  Court," 
)f^^^^^  says  the  Chief  Justice,  "  but  what  is  subsequent 
Maria,  to  the  mandate."  This  is  unquestionably  true, 
but  with  this  indispensable  qualification,  that  the 
matter  in  question  prior  to  the  mandate  was,  or 
ought  necessarily  to  have  been,  before  the  Court 
originally.  The  rule  was  applied  to  the  claims 
of  freight  and  insurance  which  the  original  de- 
cree of  this  Court  had  expressly  allowed,  but 
which  the  commissioner  appointed  by  the  Circuit 
Court  under  the  mandate  had  disallowed.  But 
no  case  can  be  found  which  requires  the  Court 
below  to  pass  any  decree,  in  the  first  instance, 
upon  the  stipulation,  or  to  allow  interest  before 
the  appeal,  or  which  requires  the  question  of  in- 
terest, or  any  similar  incidental  claim,  to  be 
brought  before  this  Court  upon  the  original  ap- 
peal. The  rule  in  regard  to  matters  prior  or 
subsequent  to  the  mandate,  appears  to  be  under- 
stood precisely  in  this  manner  by  the  learned 
Judge  who  delivered  the  opinion  of  the  Court  in 
Martin  v.  Hunter.  ^'  A  final  judgment  of  this 
Court  is  conclusive  upon  the  rights  which  it  de- 
cides, and  no  statute  has  provided  any  process 
by  which  this  Court  can  revise  its  own  judg- 
ments."" 

The  claim  for  interest  is  an  incident  to  the  ex- 
ecution of  the  mandate  for  restitution.  Interest 
is  impliedly  due,  wherever  a  liquidated  sum  of 
money  is  wrongfully  withheld.  "  If  a  man  has 
my  money  by  way  of  loan,  he  ought  to  answer 
interest ;  but  if  he  detains  my  money  wrongfully. 

n   ]   Ulienf.  Rep.  304.  S:)A. 


OF  THE  UNITED  STATES.  441 

he  ought,  a  fortiori^  to  answer  interest ;  and  it  is     1825. 
still  stronger,  when  one  by  wrong  takes  from  me  ^J^T^C^ 
my  money  or  goods,  which  I  am  trading  with,  in     Maria, 
order  to  turn  them  into  money.''*    Were  not  this 
the  case,  a  strong  temptation  would  be  presented 
to  debtors  to  violate  their  duty.     In  the  language 
of  Lord  Mansfield,  "  they  would  be  encouraged 
to  make  use  of  all  the  unjust  dilatoriness  of  chi- 
cane, and  the  more  the  plaintiff  is  injured,  the 
less  he  will  be  relieved."      This  is  emphatically 
applicable  to  the  present  case,  where  the  captur- 
ing claimant   has   superadded   to   the    original 
wrong  done  to  the  owners  of  these  goods,  all  the 
unjust  dilatoriness  of  chicane. 

Mr.  Justice  Stort  delivered  the  opinion  of  th^FA.Mh. 
Court,  and,  after  stating  the  case,  proceeded  as 
follows : 

Several  preliminary  questions  have  been  ar- 
gued, which  must  be  disposed  of  before  the 
Court  can  entertain  any  question  upon  the  me- 
rits of  these  claims  ;  and  if  disposed  of  one  way, 
they  put  an  end  to  the  controversy. 

In  the  first  place,  it  is  asserted,  that  Mr. 
Burke  is  a  maUBfidei  claimant,  entitled  to  no  fa- 
vour whatever ;  and  by  reference  to  the  original 

a  1  P.  Wm.  396.  See  also  1  Binn.  Rep.  494.  9  Johns.  Rep. 
71.     11  Maae.  Rep.  504.     1  N.  Hamp.  Rep.  180. 

b  The  Diana,  3  Wheai.  Rep.  58.  3  Doll.  Rep.  333.  336.  2 
Burr.  Rep.  1088.  See  also  1  H.  Bl  305.  3  WiU.  Rep.  205.  7 
Term  Rep.  124.  2  Boe.  Sf  Putt.  219.  1  Johns.  Cos.  27.  1  Johns. 
Rep.  343.    4  Mass.  Rep.  171. 

Vol*  X.  56 
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1825.  proceed! nge,  will  be  found  a  party  to  the  wrong- 
)fr"'C^^  fi*l  capture  and  detention  of  the  property*    And 

Marl*,  the  first  question,  therefore,  that  arisesi  isi  whe- 
The  rule  thai  ^^®^  upou  this  Bppoal  the  Court  cau  look  into 
upoD  ^an  ap^  those  procoeditigs  for  th6  purpose  of  ascertain* 
mandate,  no-  ijj«  the  ffuilt  or  innoccnce  of  the  claimant  ?  The 

thing  is  before       ?      .      ®  ,    .  ,     ,  .        ,  ^  „  „. 

the  Court  but  principle  laid  down  in  the  case  oi  Kose  v.  Jtitme- 
ingi  ^'subM^/y,  (^  Cranchp  313.)  that  upon  an  appeal  from  a 
ma^ndatl!^  ex!  mandate,  nothing  is  before  the  Court  but  the  pro- 
plained.  cBedings  subsequent  to  the  mandate,  is  undoubt* 
edly  correct  in  the  sense  in  which  that  expres- 
sion was  used,  with  reference  to  the  doctrine  of 
that  case.  Whatever  had  been  formerly  before 
the  Court,  and  was  disposed  of  by  its  decree,  was 
considered  as  finally  disposed  of;  and  the  ques- 
tion of  interest  raised  upon  the  execution  of  the 
mandate  in  that  case,  was  in  that  predicament. 
But  upon  all  proceedings  to  carry  into  effect  the 
decree  of  the  Court,  the  original  proceedings  are 
always  before  the  Court,  so  far  as  they  are  ne- 
cessary to  determine  any  new  points  or  rights  in 
controversy  between  the  parties,  which  were  not 
terminated  by  the  original  decree.  The  Court 
may,  the  efore,  inspect  the  original  proceedings, 
to  ascertain  the  merits  or  demerits  of  the  parties, 
60  far  as  they  bear  on  the  new  claims,  and  must 
decide  upon  the  whole  examination  what  its  duty 
requires.  In  the  present  case,  it  is  impossible  to 
separate  the  stipulation  from  the  other  proceed- 
ings. It  is  unintelligible  without  reference  to 
them.  The  Court  must  inspect  them,  to  guide  it 
in  its  future  acts,  and  to  enable  it  to  carry  into 
effect  the  decree  of  the  Supreme  Court.     That 
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decree  restores  the  property  generally  as  claim-^    1825. 
ed  by  the  libellant ;  but  what  that  property  is,  in  ThTsalm 
what  predicament  it  is,  and  what  are  the  means    Mafia. 
by  which  it  is  to  be  restored,  must  be  ascertained, 
before  the  Court  can   institute  any  farther  pro- 
ceedings. 

Another  preliminary  question  is,  whether  the  ^^^/[®'  /  ^e- 
subject  matter  of  these  claims  is,  in  this  stage  of  ;>f  restitution 
the  cause,  open  for  discussion.    All  the  claims  new  claims  for 
of  Mr.  Burke  might  certainly  have  been  brought  lient^^'can^oot 
forward  and  insisted   upon  in  the  original  pro-  the  court^b!^ 
c^edings.     If  his  right  to  the  property  was  not^°*^' 
establisbod,  still  he  might  be  entitled  to  equita* 
ble  deductions  for  meliorations  or  charges ;  and 
if  these  claims  were  favoured  by  the  Court,  the 
decree  of  restitution  would  have  been  subject  to 
these  deductions.    They  would  then  have  consti* 
tuted  a  lien  upon  the  property,  and  the  Circuit 
Court  mtuit  have  enforced  it.     But    no  such 
claims  were  JMisted  upon  in  the  written  allega- 
tiofis,   or  erv<90    viva  voce  at  the   hearing;    the 
OB^ission    WM   voluntary,    and    the  decree    of 
restitution    passed  in    the   most   absolute    and 
unconditional    form*       The    consequences    of 
now  iMknitting  them  to  be  brought  before  this 
Court  by  appeal,  would  be  most  inconvenient  and 
mischievous  in  practice.    It  would  encourage  the 
grossest  laches  and  delays.    The  party  might  lie 
by  through  the  whole  progress  of  the  original 
cauM,  until  a  fina}  decree,  holding  the  real  owner 
out  of  bis  property,  and  securely  enjoyii^^  as  in 
thi0  case,  the  profits,  and  then  start  new  claims 
for  fiiture  niTCMigation,  which  would  piMra^  the 
final  decision  to  an  indefinite  period.     Such  a 
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1825.  course  would  have  a  tendency  justly  to  bring  into 
^]?^"Y"^  disrepute  llie  administrntion  of  justice,  and  in- 
flict upon  the  innocent  nil  the  evils  of  expensive 
litigation.  We  think,  therefore,  that  upon  prin- 
ciple, every  existing  claim  which  the  party  lias 
omitted  to  make  at  the  hearing  upon  the  merits, 
and  before  the  final  decree,  is  to  be  considered 
as  waived  by  him,  and  is  not  to  be  entertained  in 
any  future  proceedings;  and  when  a  decree  has 
been  made,  which  is  in  its  own  terms  absolute, 
it  is  to  be  carried  into  effect  according  to  those 
terms,  and  excludes  all  inquiry  between  the  liti- 
gating parties  as  to  liens  or  claims,  which  might 
have  been  attached  to  it  by  the  Court,  if  they  had 
been  previously  brought  to  its  notice.  These  re- 
marks apply  as  well  to  the  claim  for  freight,  as 
the  other  items.  Mr.  Burke,  as  the  importer  of 
the  goods,  would,  if  the  carrier  ship  had  belong- 
ed to  a  mere  stranger,  have  beendirectly  respon- 
sible for  the  freight,  and  would  have  been  enti- 
tled to  bring  it  forward  in  the  original  suit  aa  an 
equitable  charge.  It  can  make  no  difference  m 
his  favour,  that  he  was,  as  he  now  asserts  himself 
in  his  petition  to  be,  a  joint  owner  of  the  vessel 
with  Mr.  Forbes.  Whether,  as  between  himself 
and  his  co-proprietor,  he  would  be  liable  to  pay 
any  freight,  does  not  appear,  for  the  petition  is 
naked  of  any  proofs,  and  he  may  have  occupied 
only  his  own  portion  of  the  vessel.  Nor  is  there 
any  evidence  adduced,  that  Mr.  Forbes  was  real- 
ly a  joint  owner  ;  and  in  his  original  claim,  Mr. 
Burke  expressly  asserts  the  vessel  to  be  his  own, 
in  terms  which  imply  a  sole  propri^tkry  interest. 
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But  without  relying  on  these  circumBtaneesy  it  is     1825. 
sufficient  to  say,  that  it  is  too  late  for  Mr,  Burke  "^tITsiwu 
in  any  way  to  assert  the  claim  for  freight,  and  if    Marit. 
payable  at  all,  he  must  now  bear  the  burthen  oc- 
casioned by  his  own  laches. 

This  view  of  the  subject,  makes  it  wholly  un- 
necessary to  enter  upon  the  inquiry,  how  far  Mr. 
Burke  is  an  innocent  possessor  of  the  property 
in  controversy,  and,  as  such,  entitled  to  equitable 
deductions  and  charges.  The  claim,  whether  a 
lien,  or  a  mere  equity,  has  been  totally  displaced 
by  the  unconditional  decree  of  restitution. 

The  same  doctrine  applies  to  the  claim  of  in-  j^*^*  uiJIgo" 
terest  made  by  the  libellant.     The  question  was  n?t    miiowed. 

!•  1    1      !•■     , -Nor,  in  jien»- 

involved  in  the  original  proceedmss,  and  the  libel  nam,  agaimt 
itself  contams  an  express  prayer  for  damages,  cuim  for  inte. 
as  well  as  for  restitution  of  the  property.    Da-  '^t^tm^ 
mages  are  often  given  by  way  of  interest  for  the  gioai*  deme 
illegal  seizure  and  detention  of  property ;  and,  Jhcreo"'"***** 
indeed,  in  cases  of  tort,  if  given  at  all,  interest 
partakes  of  the  very  nature  of  damages.    The 
ground  now  assumed  is,  that  interest  ought  to  be 
given  since  the  date  of  the  stipulation,  or,  at  all 
events,  since  the  decree  of  restitution,  because 
the  claimant  has  had  the  use  of  the  property 
during  this  period,  and  it  is  but  a  just  compensa- 
tion to  the  libellant  for  the  delay  and  loss  he  has 
sustained  by  the  dispossession.     It  might  have 
been  just  and  proper  for  the  Court  below  to  have 
refused  the  delivery  of  the  property  upon  stipu- 
lation, unless  upon  the  express   condition,  that 
the  same  should  carry  interest,  if  so  decreed  by 
the  Court.     Aiid,  in  cases  of  thir  nature,  it  ap- 
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1825.     pears   to  us  Iiifflily  proper  that  such  a  clauso 
)^^'^^^  should  he  imjcrted  in   the   stipulation.     But  th« 

I  Maria,  present  Stipulation  conluiiia  no  such  clause,  and, 
tliereforo,  so  far  as  respects  llic  principal  and 
sureties,  to  decree  it  upon  that,  would  be  to  in- 
clude a  liability  not  justified  by  its  terms.  It  is 
true,  that  interest  might  be  decreed  against  Mr. 
Burke  personally,  not  as  the  stipulator,  but  as 
the  claimant  in  the  cause ;  but  then  it  would  be 
by  way  of  damages  Tor  the  detention  or  delay. 
In  this  vitiw,  it  was  a  matter  open  for  discussion 
upon  tlic  original  appeal ;  and  no  interest  haring 
been  then  asked  for  or  granted',  the  claim  is  fiiiollj' 
at  rest.  What  was  matter  formerly  before 
t}ie  Court  cannot  again  be  drawn  into  contro- 
versy. 
?"f  •;,'''"'f  We  have  considered  these  questions  thus  far 
»i3}  coi>fi>in- upon  principle.  But  they  have  been  already  de- 
cided t)y  this  Court.  The  case  of  Rose  v.  Ilimihj, 
(5  branch's  Rep.  313.)  is  directly  in  point.  The 
authority  of  that  case  has  not  been  in  the  sli^^t- 
est  degree  impugned,  and,  without  overthrowing 
it,  this  Court  could  not  now  entertain  the  present 
daima.  We  are  not  disposed  to  doubt  the  entire 
correctness  of  that  adjudication. 
Di.iir)  lo  ba  The  question  in  regard  to  the  duties,  admits 
iii«''>pprilHdof  a  very  different  consideration.  The  decree 
'"'"''  of  restitution  awards  to.  the  libeUant  the  whole 

property  in  controversy,  and  nothing  more.  Upon 
the  face  of  tlie  proceedings  it  appears,  that  the 
stipulation  was  taken  for  the  appraised  value  of 
the  property,  including  the  duties  paid  to  the 
United  States  by  the  claimant.    The  anHMint  of 
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those  duties  never  constituted  any  part  of  the  1825. 
property  of  the  libellant,  or  those  for  whom  he  ^^CTfialiiii 
acts.  Neither  he  nor  they  have  ever  incurred  the  Mam. 
charge,  or  made  the  advance.  And  if  it  is  now 
given  to  the  libellant,  it  is  a  sum  beyond  the  value 
of  the  property,  which  has  been  paid  upon  the 
importation  without  his  aid,  and  without  any  in- 
jury to  him  or  his  principal.  It  is  true,  that  in 
the  hands  of  the  claimant  the  property  may  be 
assumed  to  be  worth  the  whole  appraised  value ; 
but  that  value  includes  not  only  the  Value  of  the 
property  ^er  se,  but  the  amount  of  the  duties  al- 
ready paid  by  the  claimant.  In  receiving  it,  the 
claimant  has  received  no  more  of  the  libellant's 
property  than  the  sum,  deducting  the  duties  al- 
ready paid.  It  has  been  said,  that  the  property 
was  wrongfully  brought  to  the  United  States  by 
the  claimant,  and,  therefore,  he  ianot  entitled  to 
favour.  This  might  be  a  satisfactory  answer 
to  any  attempt  of  the  claimant  to  charge  the  li- 
bellant  with  the  duties  as  an  equitable  charge. 
But  no  such  claim  has  been  asserted ;  and-  if 
the  Court  were  now  to  decree  to  the  libellant  the 
whole  sum  in  the  stipulation,  the  decree  in  effect 
would  require  the  claimant  to  pay  the  duties  to 
the  libellant,  as  well  as  to  the  government.  The 
original  decree  purports  no  such  thing.  It  is 
confined  to  simple  restitution  of  the  property ; 
and  the  proceeds  substituted  for  that,  are  the 
net  sum,  deducting  the  duties,  the  market  price, 
or  appraised  value,  being  compounded  of  the  ori- 
ginal value  and  the  duties.  These  observations 
are  Confined  to  a  case,  where  the  error  in  the 


CASES  IN  THE  SUPREME  COURT 

Stipulation  is  apparent  upon  the  face  of  the  pro- 
•  ceedings ;  and  it  would  be  dangerous,  aa  well  as 
improper,  to  entertain  the  queation,  where  the 
evidence  must  be  sought  from  extrinsic  sources. 
Upon  the  whole,  the  decree  of  the  Circuit 
Court  is  affirmed  as  to  all  thinga,  except  the  dis- 
allowance of  the  claim  for  the  deduction  of 
duties,  and  as  to  t)mt,  it  is  reversed  ;  and  it  is 
ordered  that  the  libellant  have  restitution  of  the 
net  appraised  value,  deducting  the  duties;  and 
that  aa  to  so  much  thereof  as  has  not  been  alrea- 
dy paid  to  him,  interest  be  allowed  to  him  at  the 
rate  of  fsix  per  cent,  per  annum,  from  the  time  of 
the  allowance  of  the  present  appeal,  unto  the 
final  execution  of  this  decree,  and  that  the  stipu- 
lAtion  atand  security  therefor. 


Decree.  This  cause  came  on,  &.c.  on  conai- 
deration  whereof,  it  is  ordered,  adjudged  and 
DECREED,  that  the  decree  of  the  Circuit  Court  in 
the  premises  be  and  hereby  ia  affirmed,  except  in 
disallowing  the  item  stated  in  the  petition  of  the 
claimants,  paid  for  duties,  and  except  so  far  as  is 
otherwise  directed  by  this  decree  ;  and  this 
Court,  proceeding  to  pass  such  decree  as  the  Cir- 
cuit Court  ought  to  have  given,  do  hereby  further 
OBDER,  ADJUDGE  and  DECREE,  that  the  said  items  of 
duties,  amounting  to  the  sum  of  nineteen  hun- 
dred and  forty-five  dollars  and  fourteen  cents, 
be  deducted  from  the  appraised  value  of  the  pro- 
perty, as  ascertained  in  the  stipulation ;  and  that 
the  libellant  have  restitution  of  the  residue  of  the 
appraised  value ;  and  that  upon  so  much  of  the 
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said  residue  as  has  not  already  been  paid  to  the  1825. 
libellant,  interest  at  the  rate  of  six  per  centum 
per  annum  be  allowed  to  the  libellant,  from  the 
time  of  the  present  appeal  until  this  present  de- 
cree shall  be  executed  upon  mandate  by  the  Cir- 
cuit Court,  together  with  all  the  costs  of  suit  on 
the  present  as  on  the  original  appeal ;  and  that 
the  said  stipulation  do  stand  as  security  therefor  ; 
and  that  the  Circuit  Court  do  award  execution 
upon  the  smd  stipulation,  for  the  amount  of  prin- 
cipal and  interest  so  ordered,  adjudged  and  de- 
creed. 


fGoVSITAAT.      PLXADINe.j 

Day  and  others  v.  Chism. 

In  a  declaration  upon  a  covenant  of  warranty,  it  is  necessary  tu 
allege  substantially  an  eviction  by  title  paramount ;  but  no  formal 
terms  are  prescribed  in  which  tlie  averment  is  to  be  made. 

Where  it  was  averred  in  such  a  declaration,  **  that  the  said  O.  had 
not  a  good  and  sufficient  tide  to  the  said  tract  of  land,  and  by  rea- 
son thereof  the  said  plaintiffs  were  ousted  and  dispossessed  q(  the 
said  premises  by  due  course  of  law ^'^  it  was  held  sufficient  as  a  sub- 
stantial averment  of  an  eviction  by  title  paramount. 

Where  the  plaintiffs  declared  in  coventot  both  as  heirs  and  devisees» 
without  showing  in  particular  how  they  were  heirs,  and  without 
setting  out  the  will,  it  was  held  not  to  be  fatal  on  general  demurrer. 

Such  a  defect  may  be  amended  under  the  S2d  section  of  the  Judiciary 
Act  of  1789.  c.  20. 

ERROR  to  the  Circuit  Court  of  Tennessee. 

V<)L.X.  57 


I 
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1825.        This  cause  was  argued  by  Mr.  Jff«&6,  for  the 

'•^Jl^^  plaintiff  in  error,  and  by  Mr-  Eaton,  for  the  de- 

».        fendantin  error. 
Chiun. 

■«4.  iiM.         Mr.  Chief  Justice    Mabshall   delivered  the 

'eh.  isd.      opinion  of  the  Court. 

This  is  an  action  of  covenant  brought  by  thp 
heirs  and  devisees  of  Nathaniel  Day,  in  the 
Court  for  the  Seventh  Circuit,  for  the  District  of 
Tennessee,  on  a  covenant  contained  in  a  deed 
from  the  defendant  to  the  said  Nathaniel  Day, 
purporting  to  convey  a  tract  of  land  therein  men- 
tioned. The  declaration,  which  contains  six 
counts,  states  the  covenant  in  the  fourth  in  the  fol- 
lowing words  :  That  the  said  Obadiah  Chism,  the 
defendant,  "  then  and  there,  by  the  said  inden- 
ture, covenanted  and  agreed  with  the  said  Na- 
thaniel Day,  bis  heirs  and  assigns,  to  warrant 
and  defend  the  title  to  the  said  premises  against 
the  claim  of  all  and  every  other  person  whatso- 
ever,  as  his  own  proper  right  in  fee  simple."  '  In 
the  fifth  count,  the  covenant  alleged  is,  *'  to  war- 
rant and  defend  the  land  against  all  and  every 
person  whatever." 

In  some  of  the  counts,  the  only  breach  assign- 
ed is  want  of  title  in  the  defendant.  The  fourth 
and  fifth  counts  charge,  that  "  the  said  Obadiah, 
the  defendant,  hath  not  kept  and  performed  his 
covenant  so  made  with  the  said  Nathaniel  afore- 
i^aid,  with  the  said  Nathaniel  in  his  lifetime,  nor 
with  the  plaintiffs  since  his  death,  but  hath  broken 
it,  in  this,  that  he  hath  not  warranted  and  defend- 
ed the  title  to  said  premises,  described  in  said  co- 
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venant)  against  all  and  every  person  whatsoever,  1825. 
to  said  Nathaniel  Day,  his  heirs  and  assigns ;  and  ^^^^^C^^ 
also  in  this,  that  the  said  Obadiah  had  no  title  to  ▼• 
said  tract  of  land,  but  it  was  vested  in  the  state  of 
Tennessee ;  and  the  said  plaintiffs  aver,  that  by 
reason  of  said  want  of  title  in  said  Obadiah,  the 
said  Nathaniel,  in  his  lifetime,  and  the  plaintiffs 
since  his  death,  were  unable  to  obtain  possession 
thereof^  or  to  derive  any  benefit  therefrom  ;  and 
also  in  this,  that  the  said  Obadiah  had  not  a  good 
and  sufficient  title  to  the  said  tract  of  land,  and 
by  reason  thereof,  the  said  plaintiffs  wera  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law ;  and  also  in  this,  that  the  said 
Obadiah  had  no  title  to  the  said  premises,  but  the 
same  was  in  the  state  of  North  Carolina,  by  rea- 
son whereof  the  said  Nathaniel,  in  his  lifetime, 
and  the  plaintiffs  since  his  death,  were  and  are 
unable  to  obtain  possession  of  the  said  premises. 

The  defendant  demurred  to  the  declaration, 
and  assigned  for  cause  of  demurrer,  that,  Ist. 
''  It  does  not  appear  in  and  by  the  said  declcura- 
tion,  any  averment  or  allegation  therein,  that  the 
said  plaintiffs  have  been  evicted  by  a. .title  para- 
mount to  the  title  of  the  defendant ;  and  2d.  The 
said  declaration  is,  in  other  respects,  defective, 
uncertain,  and  informal." 

The  covenant  stated  in  the  declaration  is,  we 
think,  a  covenant  of  warranty,  and  not  a  cove- 
nant of  seisin,  or  that  the  |vendor  has  title^^  In 
an  action  on  such  a  covenant,  it  is  undoubtedly 
necessary  to  allege,  substantially,  an  eviction  by 
title  paramount,   but  we  do   not  think   that  any 
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lormal  words  are  prescribed,  in  which  this  alle- 
gation IB  to  be  made.  It  is  not  necessary  to  say 
in  terras,  that  the  plaintiff  has  been  evicted  by  a 
title  paramount  to  that  of  the  defendants.  In 
this  case,  we  think  such  an  eviction  is  averred 
substantially.  Tlie  plaintiffs  aver,  "  that  the  said 
Obadiah  had  not  a  good  and  sufficient  title  to  the 
said  tract  of  land ;  and  by  reason  thereof,  the 
said  plaintiffs  were  ousted  and  dispossessed  of 
the  said  premises  by  due  course  of  law."  This 
averment,  we  think,  contains  all  the  fads  which 
constitirte  an  eviction  by  title  paramount.  Tho 
person  who,  from  want  of  title,  is  dispossessed 
and  ousted  by  due  rourseof  laic,  must,  we  think, 
be  evicted  by  title  paramount. 

We  think,  then,  that  the  special  cause  assign- 
ed for  the  demurrer  will  not  sustain  it. 

There  are  other  defects  in  the  declaration, 
which  are  supposed  by  the  counsel  for  the  de- 
fendants in  error  to  be  sufficient  to  support  the 
judgment.  The  plaintiffs  claim  both  as  heirs  and 
devisees,  dnd  do  not  show  in  particular  how  they 
are  heirs,  nor  do  they  set  out  the  will. 

It  is  undoubtedly  true,  that  their  title  cannot  be 
in  both  characters,  and  that  the  will,  if  it  passes 
the  estate  differently  from  what  it  would  pass  at  law, 
defeats  their  title  as  heirs.  But  a  man  may  de- 
vise lands  to  his  heirs,  and  the  statement  that  they 
are  hia  heirs,  as  well  as  his  devisees,  thou;,'h  not  a 
strictly  artificial  mode  of  declaring,  is  an  error  of 
form  and  not  of  substance.  Of  the  sjme  cha- 
racter is,  we  think,  the  omission  to  state  how  the 
plaintiffs  are  heirs,  or  to  set  out  th%  will.     Al- 
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though  in  the  case  of  DenJiam  v..  StephefMOUj  1825. 
(1  Salk.  355.  6  Mod.  241.)  the  Court  says, 
"  that  where  H.  sues  as  heir,  he  must  show  his 
pedigree,  and  co^nent  hereSj  for  it  lies  in  his  pro- 
per knowledge,"  the  Court  does  not  say  that  the 
omission  to  do  this  would  be  fatal  on  a  general 
demurrer,  or  that  it  is  an  error  in  substance.  The 
plaintiff  must  show  how  he  is  heir  on  the  trial ; 
and  the  32d  sec.  of  the  Judiciary  Act  of  1789,  c. 
20,  applies,  we  think,  to  omissions  of  this  descrip- 
tion. The  judgment  may  be  given,  "  according 
to  the  right  of  the  cause,  and  matter  in  law,"  al- 
though the  declaration  may  not  show  whether  the 
plaintiff  is  the  son  or  brother  of  his  ancestor,  or 
may  not  set  out  the  will  at  large.  An  averment 
that  he  is  the  heir  or  the  devisee,  avers  substan- 
tially a  valid  title,  which  it  is  incumbent  on  him 
to  prove  at  the  trial. 

The  declaration  presents  another  objection, 
respecting  which  the  Court  has  felt  considerable 
difficulty.  In  the  same  count  breaches  are  as- 
signed which  are  directly  repugnant  to  each 
other.  Tiie«plaintiffs  allege,  that  from  the  de- 
fect of  title  in  the  vendor,  they  have  not  been  able 
to  obtain  possession  of  the  premises ;«  and  also 
that  they  have  been  dispossessed  of  those  pre- 
mises by  due  course  of  law.  These  avehnents 
are  in  opposition  to  each  other.  But  the  allega- 
tion that  possession  has  never  been  obtained  is 
immaterial,  because  not  a  breach  of  the  cove- 
nant, and,  the  majority  of  the  Court  is  disposed 
to  think,  may  be  disregarded  on  a  general  de- 
murrer. 
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It  is  the  opinion  of  the  Court,  that  the  fourth  aad 
fifth  counts,  however  informal,  have  eubetance 
enough  in  them  to  be  maintained  against  a  gene- 
ral demurrer,  and  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings. It  wiil  be  in  the  power  of  the  Circuit 
Court  to  allovr  the  parties  to  amend  their  plead- 
ings. 

Judgment  reversed  accordingly. 


M'DowELL  v.  Peyton  and  others. 

ThefollowiDg  entry,  "  t. T.  enlen  10,000  acres  of  land, on  parlors 
majuTj  warrant.  No.  0739,  to  be  laid  off  in  one  ur  more  tamya 
l^ing  between  Stouet'*  fork  and  Uingtton's  fork,  about  m  or  leven 
miles  nearly northeait of  Harrod's  lick,  at'tiro  white-aib  Mplings 
from  one  root,  with  the  letter  K  marked  on  each  of  them,  standing 
-at  the  foiki  of  a  weit  branch  of  Hingston'a  fork,  on  the  eati  lide  «f 
the  branch,  then  tunning  a  line  from  said  ash  9a|iliiigs,  aouth  45  de- 
gree! eait,  1600  poles,  Ihtace  extending  fiom  each  end  of  this  line 
north  45  east,  down  the  branch,  until  a  line  nearlj  parallel  to  the 
beginning,  line  shall  include  the  quantit;  of  Tacant  l.-ind,  eiclutive 
of  prior  claimi,"  i»  not  a  valid  enir;,  tbere  being  no  proof  Ibal  tbe 
"  two  white-ash  saplings  from  one  root,  wiib  the  letter  K  marked  on 
each  of  Ihem,  standing  at  the  forks  of  a  west  branch  of  Hingston's 
fork,"  had  acquired  sufficient  notoriety  to  constitute  a  valid  call  for 
the  b^inning  of  an  entr;,  without  further  aid  than  i*  afforded  by 
the  information  that  the  land  lies  between  tboic  forks. 


APPEAL  from  the  Circuit  Court  of  Kentucky. 
FA,tut.        ^thia  cause  was  argued  by  Mr.   Wukliffe  for 
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the  appellant,  and  by  Mr.  Talbot  for  the  respon-'     1825. 
dents.  v^^%^^ 

M'Dowen 

T. 

Mr.   Chief  Justice   Marshall   delivered  the     ^^P^^ 
opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  pronounced  in  '^•^  **• 
the  Court  of  the  United  States  for  the  Seventh 
Circuit  and  District  of  Kentucky,  dismissing  a 
bill  brought  by  the  plaintiff,  to  obtain  a  convey- 
ance for  a  tract  of  land  in  possession  of  the  de- 
fendant under  an  elder  grant,  to  which  the  plain- 
tiff claims  to  have  the  superior  equitable  title. 
The  defendant  rests  on  his  patent ;  and  as  the 
entry  under  which  the  plaintiff  claims  was  made 
before  that  patent  issued,  the  cause  depends  es- 
sentially on  the  validity  of  the  entry.  It  is  in 
these  words : 

Dec.  24th,  1782.— "John  Tabb  enters  10,000 
acres  of  land,  on  part  of  a  treasury  warrant,  No.  * 
9739,  to  be  laid  off  in  one  or  more  surveys,*  lying 
between  SUmer^s  fork  and  Hingston^s  fork,  begin- 
ning about  six  or  seven  miles  nearly  northeast  of 
Harrod^s  lick,  at  two  white-ash  saplingsirom  one 
root,  with  the  letter  K  marked  on  each  of  them, 
standing  at  the  forks  of  a  west  branch  of  King- 
ston's fork,  on  the  east  side  of  the  branch,  then 
running  a  line  from  said  ash  saplings,  south  45 
degrees  east,  1600  poles,  thence  extending  from 
each  end  of  this  line  north  45  east,  down  the 
branch,  until  a  line  nearly  parallel  to  the  begin- 
ning line  shall  include  the  quantity  of  vacant 
land,  exclusive  of  prior  claims." 

The  counsel  for  the  defendant  insists,  that  this 
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1825.  entry  is  invalid,  because  it  does  not  describe  the 
'ff^^y"^  land  with  that  certainty  which  is  required  by  the 
r.  land  law  of  Kentucky.  They  contend  that  the 
*''""■  description  given  to  find  the  beginning  ts  false, 
and  calculated  to  mislead  a  subsctjuent  locater. 
'**'  Harrod's  lick,  Stoner's  fork,  and  Ilingston's 
fork,  are  proved  to  have  been  objectB  well  known 
by  those  names  at  the  date  of  the  entry,  and 
serve  as  a  general  description  of  the  country  in 
which  the  land  lies  ;  but  it  is  not  shown,  that  the 
two  white-ash  saplings  from  one  root,  with  the 
letter  K  marked  on  each  of  them,  standing  at 
the  forks  of  a  west  branch  ofHingston's  fork,  had 
acquired  sufficient  notoriety  to  constitute  a  valid 
call  for  the  beginning  of  an  entry,  without  further 
aid  than  is  afforded  by  the  information  that  the 
land  lies  between  these  forks.  Its  identity  is 
proved,  but  the  decisions  on  the  act  of  1779  re- 
quire notoriety  us  well  tis  identity.  The  plain- 
tiffs' counsel  maintain,  that  there  are  descriptive 
words  in  the  entry  sufficient  to  bring  a  person, 
using  reasonable  diligence,  and  searching  for  ttus 
beginning,  near  enough  to  it  to  find  the  two  white- 
ash  saplings.  Those  descriptive  words  are, 
"  Beginning  about  six  or  seven  miles  nearly  north- 
east of  Harrod's  lick,  at  two  white-ash  saplings, 
&c.  standing  at  the  forks  of  a  west  branch  of 
Hingston's  fork,  on  the  east  side  of  the  breinch." 
The  information  which  is  to  guide  a  subsequent 
locater  to  the  white-aah  saplings,  is  the  course 
and  distance  from  Harrod's  lick,  and  the  forks 
'of  a  west  branch  of  Hingstoo's  fork. 

A  survey  was  made  by  the  order  of  the  Court) 
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and  the  plat  shows  that  the  saplings  mentioned     1825. 
in  the  entry  are  three  miles  and  one  hundred  and  ^JJ^^^JJJ^ 
forty-jfive  polea  from  Harrod's  lick,  and  that  the    ^  ▼. 
course  which  leads  to  them  is  north  53  degrees 
east.    The  real  distance,  then,  is  about  one  half 
the  distance  called  for  in  the  entry,  and  the  course 
varies  eight  degrees. 

To  obviate  the  objection  founded  on  this  vari- 
ance, the  plaintiff  alleges  the  distinction  between 
the  descriptive  and  locative  calla  of  an  entry. 
The  purpose  of  the  first  is  to  bring  the  subse- 
quent locator  into  the  neighbourhood  of  the  land 
be  means  to  avoid,  ^d  that  of  the  second  is  to 
find  the  land  already  appropriated,  so  aa  to  ena- 
ble him  to  appropriate  the  adjacent  residuum. 
The  precision,  therefore,  which  is  necessary  in  a 
locative  call,  has  never  been  required  in  that 
which  is  descriptive. 

The  correctness  of  this  principle  is  not  contro- 
verted. Stilly  it  is  necessary  that  the  descriptive 
calls  should  designate  the  place  so  nearly,  as  to 
give  information  which  would  enable  a  subsequent 
locater  of  ordinary  intelligence  to  find  the  land 
previously  entered^  by  making  a  reasonable 
search.  It  will  not  be  pretended,  that  in  such  a 
case  as  this,  exactness  in  distance  or  in  course, 
would  be  indispensable  to  the  validity  of  the  en- 
try ;  but  distance  and  course  are  both  intended 
to  lead  to  the  ash  saplings,  and,  if  unaided  by 
other  description,  could  alone  be  regarded  by  the 
person  who  should  search  for  them.  He  would 
pursue  a  northeast  coiirse  at  least  six  miles  from 
Hacrod^s  lick ;  and  not  finding  a  wegtern  branch 
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1825'.     of  Hingston,  would  search  for  such  a  slream  iu 
Jl^^^^  every  direction,  from  the  place  to  which  he  was 
'■        conducted  by  hia  course  and  distance.     In  an  un- 
explored country,  covered  with  cane  and  other 
wood,  it  would  be  extremely  difficult  lo  find  an 

I  object  far  from  being  conspicuous,  at  a  distance 
of  two  or  three  miles,  and  would  require  more 
time  and  labour  than  ought  to  be  imposed  on  a 
person  desirous  of  appropriating  the  adjacent 
residuum.  The  counsel  for  the  plaintiffs  would 
not  attempt  to  support  such  an  entry  ;  but  they 
contend  that  the  error  in  both  course  and  dis- 
tance is  corrected  by  other  parts  of  the  entry, 
and  by  the  situation  of  objects  to  which  the  at- 
tention is  directed. 

The  land  is  required  to  lie  between  Stoner  and 
Hingston ;  and  the  person  who  should  pursue  a 
northeast  direction  from  Harrod's  lick,  in  search 
of  if,  would  strike  Hingston  at  the  distance  of 
five  and  one  eighth  miles.  He  would,  conse- 
quently, know  that  he  had  passed  the  ash  sap- 
lings, and  would  return  in  search  of  them.  His 
search  would  be  directed  to  a  western  branch  of 
Hingston,  at  the  forks  of  which  the  two  white- 
ash  saplings  would  be  found.  It  is  contended, 
that  this  description  would  lead  the  inquirer  to 
the  mouth  of  Clear  creek,  proceeding  up  which, 
he  would  find  at  one  of  its  forks  the  white-aah 
saplings,  at  which  Tabb's  entry  begins. 

If  this  statement  was  strictly  accurate,  there 
would  certainly  be  great  force  in  the  argument 
founded   on  it.     With  certain  information  that    ' 
Clear  creek  was  called  for  in  the  entry,  and  that 
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its  beginning  was  at  a  place  so  well  described  as  1825. 
to  be  known  when  seen,  it  might  not,  perhaps,  be  M^Doweu' 
too  much  to  require  the  person  desirous  of  acqui-  ▼• 
ring  adjacent  land  to  trace  that  creek  to  the  forks 
at  which  the  saplings  stand.  But  the  inquirer  is 
not  directed  to  Clear  creek.  He  is  directed  to  a 
western  branch  of  Kingston,  and  two  branches 
empty  into  that  stream,  the  one  above  and  the 
other  below  the  point,  at  which  a  northeast 
course  from  Harrod's  lick  would  strike  it,  and 
about  equi-distant  from  that  point.  There  is  no 
expression  in  the  entry  which  would,  in  the  first 
instance,  direct  the  inquirer  to  Clear  creek,  on 
which  the  saplings  stand,  in  preference  to  Brush 
creek,  on  which  they  do  not  stand.  His  attention 
would  be  rather  directed  to  Brush  creek,  by  a 
circumstance  which  is  undoubtedly  entitled  to 
consideration,  and  has  always  received  it  in  Ken- 
tucky. It  is  this :  Clear  creek  had,  at  the  time 
this  entry  was  made,  an  appropriate  name,  which 
distinguished  it  from  the  other  western  branches 
of  Hingston  ;  and  a  locater,  intending  to  place  his 
beginning  on  that  creek,  might  be  reasonably 
expected  to  call  it  by  its  appropriate  name,  and 
not  to  refer  to  it  by  a  general  description  which 
it  possessed  in  common  with  many  other  streams. 
The  inquirer,  therefore,  would  proceed,  in  Jhe 
first  instance,  to  Brush  creek,  because  that  creek 
would  be  designated,  when  Tabb's  entry  was 
made,  only  as  a  western  branch  of  Hingston. 
The  plaintifi*  contends  that  this  error  would  soon 
be  corrected,  because  the  entry  calls]  for  a  north- 
east course  to  run  down  the  branch,  and  Brush 
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creek  bends  ho  much  at  a  Bmall  dJBtancc  from 
'  moutli,  as  to  satisfy  the  inquirer  that  this  could' 
not  be  the  atreani  inlended  by  the  entry.  With 
the  plat  before  ua,  we  can  readily  make  this  dis- 
covery. But  a  person  unacquainted  with  the 
nourse  of  Brush  creek,  would  not  make  it  until 
he  had  proceeded  up  it  a  considerable  distance. 
He  could  not  know,  till  he  had  done  so,  that  the 
creek  would  not  again  change  its  course,  and  pur- 
Biie  a  southwcatern  direction.  If,  after  niakin( 
lliis  discovery,  he  should  go  to  Clear  creek,  he 
would  find  its  first  course  from  Kingston  a  vcrp 
discouraging  one  ;  nor  would  its  course  be  adapt- 
ed lo  the  call  of  the  entry,  until  he  came  within 
a  very  short  distance  of  the  fork  at  which  the 
saplings  stand.  Add  to  this,  Clear  creek  ap- 
pears to  fork  several  times  before  reaching  the 
saplings ;  and  at  each  of  these  forks,  an  accurate 
search  must  be  made  before  the  inquirer  would 
proceed  farther  up  the  creek. 

The  course  and  distance  from  Harrod's  lick, 
mentioned  in  the  entry,  are  calculated  to  mislead 
a  person  desirous  of  knowing  the  land  it  desig- 
nates ;  and  although  these  errors  might  unques- 
tionably be  corrected  by  other  parts  of  the  de- 
scription, which  would  conduct  us  with  reasona- 
ble certainty  to  the  beginning,  it  may  well  be 
doubted  whether  the  whole  of  this  entry,  taking 
all  its  parts  together,  and  combinii^  them,  con- 
tains such  reasonable  certaiBty.  Had  it  been 
now,  for  the  first  time,  brought  before- a  Court  for 
adjudication,  it  is  liable  to  such  great  and  seri- 
ous objections,  that  it  would  most  probably  b« 
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pronounced  invalid.  But  the  highest  Court  of  182& 
Kentucky  has  already  given  this  decision ;  and 
this  Court  has  always  conformed  to  that  construe* 
tion  of  the  legislative  acts  of  a  State,  which  has 
been  given  by  its  own  Courts.  This  general 
principle  is  entitled  to  peculiar  consideration^ 
when  it  applies  to  an  act  which  regulates  titles  to 
land. 

The  case  of  Cochran  v.  Thxnnany  reported  in 
Hardin^  261.  depended  on  the  validity  of  this 
entry,  and  in  that  case,  the  Court  decided  against 
its  validity.  The  authority  of  this  decision  has 
been  questioned  on  several  grounds. 

1st.  It  was  made  by  only  two  Judges,  when  the 
Court  consisted  of  four,  the  others  being  inte- 
rested. 

Had  a  contrary  opinion  been  avowed  by  both  or* 
either  of  the  other  Judges,  or  by  any  Ju(%e  sino^ 
this  decision  was  made,  its  authority  would  un^ 
doubtedly  be  much  impaired,  if  xiot  entirely  an- 
nulled. .  But  no  such  contrary  opinion  has  been 
expressed,  although  the  decree  in  Couchman  v. 
ThanuM  was  pronounced  in  the  spring  term  of 
1808.  Since  then  it  was  made  by  a  tribunal, 
which  was  at  the  time  legally  constituted,  and 
has  remained  unquestioned  for  sixteen  years,  this 
Court  must  admit  its  authority  in  like  manner  as 
if  it  had  received  the  formal  approbation  of  a 
majority  of  the  Judges. 

2d.  A  second  objection  is,  that  it  is  a  single 
decision ;  and  the  Courts  of  Kentucky  do  not 
consider  themselves*  as  bound  by  a  single  deci- 
sion, if  its  prineiplM'  are  believedv  on  more 
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lure  deliberation,  to  be  unsound.  Those  Courts, 
'  we  are  informed,  have  often  given  different  deci- 
sions on  the  same  entry,  when  brought  before 
them  in  a  different  case,  prepared  with  more  care. 
That  different  decisions  will  be  often  made  on 
the  same  entry,  can  excite  no  surprise,  when  it  is 
recollected  that  the  vabdity  of  an  entry  does  not 
depend  entirely  on  its  own  terras,  but  on  the  ap- 
plication of  those  terras  to  external  objects,  and 
the  general  notoriety  of  those  objects,  as  proved 
by  the  testimony  in  eaeh  case.  If  in  one  case, 
the  party  claiming  under  an  entry  had  neglected 
to  prove  the  notoriety  of  some  material  call,  by 
the  notoriety  of  which  its  certainty  was  to  be  es- 
tablished, in  consequence  of  which  defect  the 
entry  was  declared  to  be  invalid,  this  could  con- 
stitute no  reason  for  pronouncing  the  same  deci- 
aioQ  in  another  case,  between  different  parties, 
who  had  been  careful  to  bring  before  the  Court 
ample  testimony  of  the  fact  on  which  the  cause 
must  depend.  This  difference  of  decision  would 
constitute  no  difference  of  principle. 

But  the  Court  can  perceive  no  new  testimony 
in  the  case  under  consideration,  which  can  vary 
it,  to  the  advantage  of  the  plaintiff,  from  the  case 
of  Couckman  v.  Thomm. 

It  may  be  very  true,  that  a  single  decision  can- 
not be  permitted  to  shake  settled  principles,  and 
that  this  Court  ought  not  to  consider  one  judg- 
ment aa  overturning  well  established  doctrines, 
and  introducing  a  new  course  of  opinion.  But, 
certainly,  a  decision  on  the  very  point  which  has 
remained  for  many  years  trnquestioned,  has  the 
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first  impression  in  its  favour,  and  must  be  proved     1825« 
to   overturn    established  principles  before   this 
Court  can  disregard  it. 

The  land  law  of  JKentucky  requires  that  the 
holder  of  a  land  warrant,  shall  Ibcate  it  ^'  so  spe- 
cially and  precisely,  that  others  may  be  enabled 
with  certainty  to  locate  other  warrants  on  the 
adjacent  residuum." 

In  construing  this  provision  of  the  law,  Courts 
have  always  inclined  to  support  entries,  where 
this  inclination  could  be  indulged  consistently 
with  the  provision  itself;  but  they  have  always 
supposed  a  reasonable  degree  of  precision  and 
certainty  to  be  indispensable  to  the  validity  of 
every  entry. 

They  have  laid  down  great  general  principles, 
in  the  application  of  which  to  particular  cases,  the 
shades  of  difference  are  as  numerous  and  as  nice 
as  in  the  application  of  the  principle,  that  the  in- 
tention of  the  testator  shall  govern,  to  the  words 
of  a  will.  •  . 

The  description  of  the  land  to  be  acquired, 
which  every  entry  must  contain,  may  be  divided 
into  general  and  special.  The  general  descrip- 
tion must  be  such  as  to  bring  the  holder  of  a 
warrant  to  be  located  into  the  neighbourhood  of 
the  land  already  appropriated,  and  such  as  to  ena- 
ble him  to  find  that  land  with  reasonable  dili- 
gence ;  the  special  description,  or,  in  the  techni- 
cal language  of  the  country,  the  locative  calls  of 
the  entry,  must  be  such,  as  to  ascertmn  and  iden- 
tify the  land.  All  the  cases  recognise  these  prin- 
ciples, and  claim  to  come  within  them. 
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1835.         The  counsel  for  the  plaintiff  has  cited  many 
M'Dowell    c^scs.  in  which  entries  have  been  sustained,  al- 
'■        though    the  whole  description  they  contain  has 
not  been  preciaely  accurate. 

The  Court  has  examined  these  cases,  and  is  of 
opinion,  that  in  all  of  them,  although  the  descrip- 
tion may  be  in  part  defective  and  uncertain,  such 
defect  and  uncertainty  have  been  cured  by  other 
oalU,  which  afford  all  the  information  that  could 
be  reasonably  required.  An  example  of  this  is 
furnished  by  the  case  of  Taylor  v.  Kincaid, 
(Hardin,  82.)  The  entry  was  made  "on  the 
head  of  Willis  Lee's  branch,  four  miles  from 
Leesburg,"  and  was  sustained,  although  the  head 
of  the  branch  was,  in  truth,  eleven  miles  from 
Leesburg.  In  this  case,  however,  the  mistake  in 
the  distance  was  corrected  by  the  notoriety  of  the 
object  itself.  Willis  Lee's  branch,  at  the  tim9f  ^ 
and  before  the  location  was  made,  was  so  noto- 
rious that  the  inquirer  could  not  be  misled  by  the 
mistake  in  the  distance.  Thata  part  of  the  descrip- 
tion which  is  erroneous,  may  be  discarded,  if  the 
object  called  for  ia  itself  so  notorious  that  it  re- 
quires no  aid  from  description,  and  cannot  be 
mistaken;  and  that  such  part  will  not  vitiare  the 
entry,  may  be  admitted,  without  impugning  the 
judgment  in  the  case  of  Cottckmait  v.  T%07na». 
Tabb'a  entry  contains  no  descriptive  call,  which 
would  conduct  the  inquirer  to  the  whitd-ash  sap- 
lings he  is  in  search  of,  and  the  saplings  them- 
selves were  not  objects  of  sufficient  notoriety  to 
cure  the  defects  in  the  general  description. 

Decree  affirmed. 
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[Local  Law.] 

Darby^s  Lessee  v.  Mayer  and  another. 

Qiuere,  How  far  a  will  of  lands,  duly  proved  and  recorded  in  one 
State,  80  as  to  be  evidence  in  the  Courts  of  that  State,  is  thereby 
rendered  evidence  in  the  Courts  of  another  State,  (provided, the 
record  on  its  face  shows  diat  it  possesses  all  the  solemnities  required 
by  the  laws  of  the  State  where  the  land  lies,)  under  the  4th  art. 
sec.  1.  of  the  constitution  of  the  United  States  ? 

The  local  law  of  Maryland,  as  to  the  effect  of  evidence  of  the  pro- 
bate of  a  will  of  lands,  in  an  action  of  ejectment,  is  the  same 
with  the  common  law. 

A  duly  certified  copy  of  a  will  of  lands,  and  the  probate  thereof,  in 
the  Orphan's  Court  of  Maryland,  is  not  evidence  in  an  action  of 
ejectment,  of  a  devise  of  lands  in  Tennessee. 

ERROR  to  the  Circuit  Court  of  West  Ten- 
nessee. 


This  cause  was  argued  by  Mr.  Bibb  and  Mr.***^*"^^** 
tsiamcs  for  the  plaintiff  in  error^  and  by  Mr. 
White  and  Mr.  D.  Hoffma/n  for  the  defendants  in 
err<)t.  But  as  the  judgment  turned  only  on  a 
single  point,  and  does  not  finally  dispose  of  the 
cause,  it  has  not  been  thought  necessary  to  report 
the  argument. 

Mr*  Justice  Joi^nson  delivered  the  opinion  of  Mcbt^a,  utk. 
the  Court. 

*  This  was  an  action  of  ejectment,  in  which  the 
present  plaintiff  was  plaintiff  in  the  Court  below. 
His  title  is  derived  through  a  patent  to  one  John 
Rice,   and  successive  conveyances  dmm  to  him- 
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self,  which  it  is  immaterial  to  recapitulate,  since 
''  no  question  arises  upon  this  part  of  the  evidence. 
The  defence  set  up  was  the  statute  of  limita- 
tions, and  in  order  to  bring  himself  within  its  pro- 
viaione,  the  defendant  received  the  patent  under 
which  the  ptaintiff  claims,  as  the  patent  for  his  own 
land,  and  undertakes  to  connect  himself  with  it. 
This  gave  rise  to  a  variety  of  exceptions  taken  by 
the  plaintiff  to  the  evidence  offered  by  the  defend- 
ant for  this  purpose,  to  which  the  defendant  re- 
plies, that  should  he  have  failed  in  establishing  a 
connexion  by  a  chain  of  title,  he  has  complied 
with  the  statute  notwithstanding,  by  proving  his 
possession  within  the  patent  issued  to  Rice, 
which,  he  contends,  is  all  the  connexion  with  a 
patent  which  the  law  requires. 

One  of  the  grounds  of  exception  mad«  by  the 
plaintiff  is,  that  the  evidence  of  the  defendant 
proves  his  possession  to  be  upon  a  tract  of  land 
essentially  different  from  that  which  the  patent 
covers.  And  not  a  little  difficulty  haa  existed  on  this 
part  of  the  case,  to  understand  the  counsel  when 
discussing  the  question  of  identity.  All  this  has 
af  isen  from  omitting  to  have  the  Iccvs  in  quo  es- 
tablished by  a  survey ;  an  omissioa  to  which  the 
Court  takes  this  opportunity  to  ei^Hress  its  dis- 
approbation. It  is  true,  that  the  case  upon  this 
bill  of  exceptions  c&n  be  disposed  of  without 
such  a  survey,  but  great  facility  would  have  been 
f^orded  by  a  survey,  in  understanding  the  dis- 
cussion, which,  without  it,  was  scarcely  intelligi- 
ble. It  is  very  obvious,  when  we  refer  to  ^ 
patent  to  Rice  under  which  die  plaintiff  claims, 
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and  the  entry  to  Ramsey  through  which  the  de-  1825. 
fendant  deduces  titLe,  both  of  which  aie  made 
parts  of  the  bill  of  exceptions,  that  they  do  not 
describe  the  same  land.  On  the  contrary,  that 
to  Rice,  calling  for  die  entry  to  Ramsay  as  its 
eastern  boundary,  must  nec^sarily  lie  without  it. 

However,  we  are  of  opinion,  that  we  are  not 
now  at  liberty  to  notice  this  inconsistency.  The 
bill  of  exceptions  states,  that  the  plaintiff  proved 
the  defendant  in  possession  of  the  land  granted 
to  Rice,  and  the  defendant  proved  himself  in 
possession  of  the  land  entered  to  Ramsay,  both 
concurring  in  the  fact  that  the  land  in  the  defend- 
ant's possession  was  the  land  in  controversy ;  from 
which  it  certainly  results  that  Rice  held  a  patent 
for  Ramsay^s  entry.  But  the  defendant  having  no 
patent,  the  other  has,  of  course,  the  legal  estate 
in  him,  which  may  be  barred  by  the  defendant's 
possession,  if  he  brings  himself  within  the  pro* 
visions  of  the  statute. 

In  order  to  connect  himself  with  the  patent, 
the  defendant  proved  a  sale  of  the  inchoate  in- 
terest of  John  Rice  to  one  Solomon  Kittfs,  and 
the  next  link  in  his  title  depended  upon  the  will 
of  Solomon  Kitts.  To  prove  that  Kitts  devised 
the  land  to  the  trustees  through  whom  defendant 
made  title,  a  copy  and  probate  of  the  will  of 
Kitts  was  produced  in  evidence,  duly  certified 
from  the  Orphan's  Court  of  Baltimore  county, 
Maryland,  in  which,  it  seams,  the  will  had 
been  recently  proved  and  recorded.  This  evi- 
dence was  excepted  to,  but  the  Court  overruled 
the  exception,  and  it  went  to  the  jury. 
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t25.  The  question  is,  whether  the  evidence  thus 
1"^*^  offered  was  legal  evidence  of  a  devise  of  land  ? 
V.  The  common  law  doctrine  on  this  subject  no 

*'*"■  one  contests;  the  ordinary's  probate  was  no  evi- 
dence of  the  execution  of  the  will  in  ejectment. 
*'^ff"'J  Where  the  will  itself  was  in  existence,  and  could 
tonwnii''^  produced,  it  was  necessary  to  produce  it; 
when  the  will  was  lost,  or  could  not  be  procured 
to  be  produced  in  evidence,  secondary  evidence 
was  necessarily  resorted  to,  according  to  the  na- 
ture of  the  case.  Bui  whatever  proof  was  made, 
was  required  to  be  made  before  the  Court  that 
tried  the  cause ;  the  proof  before  the  ordinary 
being  ex  parte,  and  the  heir  at  law  having  had 
no  opportunity  to  cross-examine  the  witnesses; 
neither  were  the  same  solemnities  required  to 
admit  the  will  to  probate  as  were  indispensable 
to  give  it  validity  as  a  devise  of  real  estate.  At 
first  it  was  a  question  of  controversy  between 
the  common  law  and  ecclesiastical  Courts,  whe- 
ther a  will,  containing  a  devise  of  lands,  should 
not  be  precluded  from  probate,  although  contain- 
ing a  bequest  of  personalty  also.  And  the  ques- 
tion was  one  of  serious  import,  since  the  com- 
mon law  Courts  required  the  production  of  the 
original,  whereas  the  consequence  of  probate 
-'waB,  that  the  original  should  be  consigned  to  the 
archives  of  the  Court  that  proved  it.  This  was 
at  length  compromised,  and  the  practice  intro- 
duced of  delivering  out  the  will,  when  necessary, 
upon  security  to  return  it. 

Upon  general  principles,  there  is  no  question, 
fhat  lands  in  Tennessee  must,  in  all  respects,  be 
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subject  to  the  land  laws  of  Tennessee.     Their     1825. 
laws   affecting  devises^   and  the   rules  of  their  ^"^^^^ 
Courts  respecting  evidence  in  ejectment^  must        ▼. 
be  the  law  of  this  case,  as  far  as  the  constitution 
of  the  United  States  does  not  control  the  one  rtl^\u^  '^ 
or  me  oiner.  ^g^^^  ^f  a  de- 

With  regard  to  the  modification  under  which  'l}^^J^  """^ 
the  right  of  devising  may  be  exercised,  there  is  |jn^»  *«  *n«- 
no  question  that  the  power  of  the  State  is  unli- 
mited ;  and  wills  of  realty,  wherever  executed, 
must  conform  to  the  laws  of  Tennessee.  The 
right  of  determining  whether  its  laws  have  been 
complied  with  in  this  respect,  is  a  necessary  re- 
sult from  the  power  of  passing  those  laws.     But  ft^''^^    ^^"^ 

*  r  o  far  thii  gene- 

in  this  respect,  it  has  been  supposed,  that  the  '«>  principle  is 
right  of  the  Stktes  is  in  some  meLre  controlled  ^^l^J^ 
by  that  article  of  the  constitution,  which  drclares  tiun  and  laws 
^^  that  full  faith  and  credit  shall  be  given  in  each  respect  to  the 
State  to  the  public  acts,  records^  and  judicial  jli!  £c.  ''To 
proceedings  of  every  other  State.'*  And  hence  pub/u*"  'acts! 
that  a  will  of  lands  duly  recorded  in  one  State,  r;;5^;.f;,'  '"j 
so  as  to  be  evidence  in  the  Courts  of  that  State,  ^"^  "state  °n 
is  rendered  evidence  thereby  in  the  Court  of  every  «^«'y  ^  ®'^" 
other  State,  provided  the  record,  on  the  face  of  it, 
shows  that  it  possessed  the  solemnities  required 
by  the  laws  of  the  State  where  the  land  lies. 

As  this  is  a  question  of  some  delicacy  as  it  re- 
lates to  devises  of  lands,  the  Court  passes  it  over 
at  present,  being  induced  to  adopt  the  opinion, 
that  the  rule  could  not  be  applied  to  this  case, 
since  the  laws  of  Maryland  do  not  make  the  pro- 
bate here  offered  evidence  in  a  land-cause  in  the 
Courts  of  that  State. 
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That  the  law  of  Maryland,  with  regard  to  the 
evidence  of  a  devise  in  ejectraeni,  ia  the  couimoB 
law  of  England,  if  clearly  recognised  in  the  case 
of  iSwmYA'b  lessee  v.  Steele,  (1  Harris  and  M^Henry, 
419.)  In  that  case,  as  in  this,  a  copy  of  the  will 
and  probate  were  uffered  in  evidence,  and  was 
supported  by  proof  of  the  loss  of  (he  original  will 
from  the  office  of  probates.  Yet  the  whole  ar- 
gument turnB,  not  on  the  admission  of  the  copy 
land  probatF^  per  se,  but  whether  admissible  at  all 
to  prove  the  existence  and  contents  of  the  origi- 
nal will.  And  (he  Court  declare,  in  permitting 
it  to  be  read  in  evidence  to  the  jury,  that  ihey  are 
at  liberty  to  fin'l  for  or  against  the  original  will, 
not  holding  ihem  bound  from  the  production  of 
the  probate  to  tind  for  the  plaintiffs.  It  is  ob' 
aervable  also  in  that  case,  that  it  is  yielded  in  ar- 
gument throughout,  that  the  admtasioo  of  the 
probate  could  only  be  siisliiined  on  the  idea,  that 
tiie  acts  of  1704  and  1715,  now  no  more  in 
force,  permitted  the  ordinary  to  take  probate  of 
wills  of  land.  But  it  has  been  supposed,  that 
the  Maryland  law  of  prohates  of  1798,  has,  by 
expr-ess  enactment,  made  such  probates  evidence 
in  their  own  Courts.  And  had  it  been  shown, 
that  such  had  been  the  established  constxuction 
of  Aat  law,  and  the  practice  of  the  State  Courts 
under  it,  this  Court  would  not  have  hesitated  to 
relinquish  their  own  views  on  the  correct  con- 
struction to  be  given  to  that  clause. 

As  it  is,  we  must  pursue  the  suggestions  of  our 
own  minds  with  regard  to  the  legal  construction 
of  the  act. 
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The  clause  alluded  to  is  the  4th  sec.  ch.  2.  art.    1825. 
3«  of  the  act  in  queBtion,  and  is  in  these  words  : 
*^  An  attested  copy,  under  the  seal  of  office,  of 
any  will,  testament,  or  codicil,  recorded  in  any 
office  authorized  to  record  the  same,  shall  be  ad-  xJ^mbiy^^  or 
mitted  in  evidence  in  any  Court  of  law  or  equity,  JJlJ^^J"^  ^^ 
provided  that  the  execution  of  the  oriirinal  will  ^  •'^  ?•  i^ 

^  o  not  extend  to 

or  codicil  be  subject  to  be  contested  until  a  pro-* ^'«"of'*n^« 

''  *  lo  as  to  mako 

bate  hath  been  had  according  to  this  act."  tbe    probate 

It  is  true,  that  the  generality  of  the  terms  in  the  Hence  in  aa 
first  lines  of  this  clause  is  such  as  would,  if  un*menu"^  ^^' 
restricted  by  the  context,  embrace  wills  of  lands. 
It  is  also  true,  that  the  previous  chapter  ia  the 
same  article  prescribes  the  formalities  necessary 
to  give  validity  to  devises  of  real  estate ;  it  is 
further  true,  that  the  previous  sections  of  the  se- 
cond chapter  indicate  the  means,  and  impose  the 
duty  of  delivering  up  wills  of  all  descriptions  to 
the  Register  of  the  Court  of  Probates,  for  safe 
keeping,  after  the  death  of  the  testator,  and  until 
they  shall  be  demanded  by  some  person  authorized 
to  demand  them  for  the  purpose  of  proving 
them. 

But  it  is  equally  true,  that  the  act  does  not  au- 
thorize the  registering  of  any  will  without  pro- 
bate. Nor  does  it,  in  any  one  of  its  provisions, 
relate  to  the  probate  of  any  wills,  except  wills  of 
goods  and  chattels. 

The  clause  recited  makes  evidence  of  such 
wills  only  as  are  recorded  in  the  offices  of  Courts 
authorized  to  record  them.  But  when  the  power 
of  taking  probate  is  expressly  limited  to  the  pro- 
bate of  wills  of  goods  and  chattels,  we  see  not 
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1825.  with  what  propriety  the  meaning  of  the  clause  ii» 
question  can  be  extended  to  wills  of  any  other 
description.  The  Orphan's  Court  may  take  pro- 
bates of  wills  though  they  affect  lands,  provided 
they  also  affect  goods  and  chattels  ;  but  the  will, 
nevertheless,  is  conclusively  established  only  as 
to  the  personalty. 

Unless  the  words  be  explicit  and  imperative 

to  the  contrary,  the  construction  must  necessarily 

conform  to  the  existing  laws  of  the  State  on  the 

subject  of  wills  of  real  estate.     And  when  the 

power  of  taking  probates  is  contined  to  wills  of 

I  personalty,  we  think  the  construclioo  of  the  clause 

recited  must  be  limited  by  the  context. 

Bf  theisxB      We  are,  therefore,  of  opinion,  that  there  wae 

ibeiJobiie  cirnothing  in  the  taw  of  Maryland  which  could,  un- 

'n"    BHo'be'  der  the  constitution,  make  the  document  offered 

m^jterirteneeto  provB  this  will  per  sc  evidcoce  in  a  land  cause. 

meoi  foe  I'and'i  ^'"'  does  there  appear  to  exist  any  rule  of  law  in 

inTeoMuce.  Xeiinessee,  which  could  make  such  a  document 

good  evidence  under  the  laws  of  that  State. 

Since,  therefore,  the  charge  of  the  Court  was 
general  in  favour  of  the  defendants,  and  the  effect 
of  each  particular  piece  of  evidence  upon  the  minds 
of  the  jury  cannot  be  discriminated,  this  opinion 
disposes  of  the  whole  cause. 

The  case  presents  several  other,  and  very  im- 
portant questions,  but  the  Court  will  at  present 
decline  remarking  on  them. 

Judgment  reversed,  anda  venire  facias  denoDo 
awarded. 
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[IirsTAircc  CooBT.    Practice.] 

J.  Manro  and  others  v.  Joseph  Almeida^  and  the 
goods,  chattels,  and  credits  of  the  said  Al« 

MEIDA. 

The  Courts  of  the  United  States,  proceeding  as  Courts  of  admiralty 
and  maritime  jurisdiction,  have  jurisdiction  in  cases  of  maritime 
torts,  in  personam  as  well  as  in  rem. 

The  Courts  of  the  United  States,  proceeding  as  Courts  of  admiralty 

^  add  maritime  jurisdiction,  maj  issue  the  process  of  attachment  to 
compel  appearance,  both  in  cases  of  maritime  torts  and  contracts. 

Under  the  Process  Act  of  179£,  c  157.  [xxxvi.]  s^  £.  the  proceedings^ 
in  oases  of  admiralty  and  maritime  jurisdiction  in  the  Courts  of 
the  United  States,  are  to  be  according  to  the  modified  admiralty 
practice  in  our  own  country  engrafted  upon  the  British  practice ; 
and  it  ift  not  a  sufficient  reason  for  rejecting  a  particular  process^ 
which  has  been  constantly  used  in  the  Admiralty  Courts  of  this 
country,  that  it  has  fallen  into  desuetude  in  England. 

The  process  by  attachment  may  issue,  wherever  the  defendant  has 
concealed  himself  or  absconded  from  the  country,  and  the  goocfs 
to  be  attached  are  within  the  jurisdiction  of  the  admiralty. 

It  amy  issue  against  hb  goods  and  cliattels,  and  against  liis  crefQt» 
and  efiects  in  the  hands  of  third  persons. 

The  remedy  by  attachment  in  the  admiralty,  in  maritime  cases,  ap^ 
plies  even  where  the  same  goods  are  liable  to  the  process  of  foreign 
Utachment,  issuing  from  the  Courts  of  common  law« 

It  applies  to  the  case  of  a  piratioai  capture,  and  the  cifil  remedy  is 

,    not  merged  in  the  criminal  offence. 

Tn  case  of  default,  the  property  attached  may  be  condemned  to  an^ 
'swer  the. demand  of  the  libellant. 

It  is  not  necessary  that  the  property  to  be  attached  should  be  specif 
in  the  libel. 

m 

It  seemsjth^i  an  attachment  cannot  issue  without  an  express  order  of 
the  Judge,  but  il  may  be  issued  simultaneously  with  the  monition ; 
and  where  the  attachment  issued.in  this. manner,  and  in  pursuance 
of  the  prayer  of  the  ItbeJ,  this  Court  will  presume  that  it  walregiv^ 
larly  issued. 
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Cases  in  the  supreme  court 

APPEAL  from  the  Circuit  Court  of  Mory- 

■^  land. 

This  was  a  Ubel  filed  in  the  District  Court  by 
the  appellants,  resident  merchants  of  Baltimore, 
against  the  respondent,  Almeida,  charging  him 
with  having  forcibly  and  piratically  taken  ftom 
on  board  a  certain  veesel,  off  the  capes  of  the 
Chesapeake,  and  within  the  territorial  limits  of 
the  United  States,  the  sum  of  5,000  dollars,  in 
specie,  belonging  to  the  appellants,  and  convert- 
ed the  same  to  bis  own  use,  without  bringing  it 
into  any  port  or  place  for  adjudication.  The 
libel  further  stated,  that  the  said  Almeida  had 

1  labsconded  from  the  United  States,  and  fled  be- 
yond the  jurisdiction  of  the  Court,  and  that  no 
means  of  redress  remained  for  the  libellants,  un- 
less by  process  of  attachment  against  the  goods, 

'  -ehattelB,  and  credita  of  the  said  Almeida,  which 
were  also  about  to  be  removed,  by  his  orders,  to 
foreign  parts.  The  libel  also  prayed  a  personal 
monition,  and  bkewise  ciis  et  modis,  and  that  the 
respondent  might  answer  the  premises  on  oath, 
and  be  compelled  to  pay  the  appellants  tile  sud 
sum  of  5,0Q0  doUars,  and  damages  ;  and  in  de- 
fault thereof,  that  his  goods,  chattelis,  and  credits, 
when  attachdd,'be  condemned  to'uiBwerr  the  pre- 
mises, &€.  The  Marshal  returned,  that  he  had 
attached  certain  goods  end  obattets  of  Uie  said 
Almeida ;  that  the  said  Almeida  was  not  to  be 
found  within  the  Distri<:t,  and  that  hf  had  left  a 
copy  of  the  monition  at  the  late  duelling  bouse 
of  Almeida,  and  had  affixed  it.  at  the  public  ex- 


Almeida. 
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cbangei  and  on  the  mast  of  .the  vessel  contain-  1825^ 
ing  the  goods  and  chattels  attached  by  him.  But  |J]^]^ 
although  the  transcript  of  the  record  contained  v. 
a  petition  for  the  sale  of  the  attached  goods,  and 
ai^  order  of  the  Court  denying  the  prayer  of  the 
petitipn ;  yet  it  did  not  appear  by  the  record  by 
what  authority  the  attajchment  issued.  But  it 
appeared  by  the  admission  of  counsel  at  the 
hearing,  that  the  attachment  had  been  issued  by 
the. clerk  of  the  District  Court,  as  a  process  of 
course,  without  any  particular  order  of  the  Judge. 
The  respondent  appeared  by  a  proctor  of  the 
Courts  and  demurred  to  the  libel.  On  the  argu- 
ment of  the  demurrer,  the  District  Court  dismiss- 
ed the  'libels  and  ordered  that  the  goods,  chat- 
tels, an4  credits,  attached,  should  be  restored 
with  cQSt&.  This  decree  being  affirmed,  jfro 
forvm^  by  the  Circuit  Court,  the  cause  was 
bt'ougbt  by  appeal  to  this  Court. 

^x^-Hoffmflm  WEL^^^.  MAyjCTjiot  the  appeL-  ^tb.uih. 
lantiiy  argued,  (1.)  TJbat  on  principle  the  propess 
of  attachment  most  be  considered  as  peculiarly 
applicajble  in  admiralty  propeedings.  As  the 
Court  acts  habitually  in  rem^  the  proceeding  by 
attachment  very  naturally  became  a  part  of  itfi 
practice.  Hence  it  was  oflen  resorted  to  in 
early  times  in  England  ;  but  the  Courts  of  com- 
mon law,  influenced  by  an  illiberal  and  jealous 
spirit,  have  gradually. encroached  upon  the  ad- 
miralty judicature  ;  and,  we  may  teadily  believe, 
as  we  are  told,  that  it  has  fallen  into  desuetude 
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1S25.     in  that  country.'    But  thia  does  not  prove  that 
^"^T^""^'  its  iegal  existence  is  extinguished.     It  ib  etill  in 
».        use  on  the  European  continent,  whence  the  local 
"""  **    customs  of  London  and  Exeter  were  also  de- 
rived ;  the  principle  being,  thai  persons  are  Uo 
be  reached  by  justice  through  the  medium  ot" 
■their  property,  as  well  as  by  direct  proceedings 
in  personam;  and  though  there  are  some  excep- 
tions to  the  application  of  thia  principle,  yet  it  is 
imiversally  applied  to  the   case  of  absconding 

I  debtors.*     Contrary  to  the  opinion  of  Huborus, 

the  proceeding  by  attachment  was  known  lo  the 
civil  law,  and  is  expressly  provided  for  by  the 
pigest,  in  the  case  of  an  absconding  defendant. 
2.  It  has  been  said,  that  if  the  proceeding  by 
attachment,  in  the  Admiralty,  be  applicable  to 
eases  of  contract,  it  cannot  properly  be  applied 
l^_  to  a  tort  such  as  the  present.     But  there  is  no 

authority  to  sustain  such  a  distinction.  In 
Cler&e's  Praxis  no  distinctioD  is  laid  down  be- 
tween tort  and  debt ;  but  the  course  of  '{Proceed- 
ing is  intimated  in  that  book,  aa  applicable  to 
both ;  and  the  language  in  2  Bro.  434.  includes 
aII  grievances  and  claims  whether  of  contract  or 
tort.*  In  this  country,  however,  it  baa  been  ex- 
pressly adjudged  to  extend  to  tort  as  well  as 
debt.'    It  may  be  admitted,  that  where  the  ttfrt 

a  2  Bro.  Civ.  md  Adm,  Lat,  333. 

i  Vm  jLeetoKH't  JIom.  DtUek  Low,  342,  343,  346.  548. 

c  ftoT*  Aim.  Praet.  60, 6l .  63.  70. 78.  82. 89. 

d  Be^*  Adm.  Rep.  60.  64. 141. 186.  2  OaSii.  Rep.  41.  Del 
Obi  y.  Arnold,  3  DaB.  333.  The  CaMim,  3  Dafi.  123.  2  Sir 
U^nkiHt'  JTorkti  714. 754. 
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is  of  80  indefinite  a  character  that  it  can  be  re*    1835* 


duced  to  no. certain  estimate^  attachment  will  ^^.  ^ 
not  He.  But  here  there  is  an  obvious  standard  v. 
for  determming  the  amount  of  the  wrong,  and 
liquidating  the  damages.  The  property  taken 
consisted  of  specie  dollars.  Where  a  tort :  can 
be  thus  defined,  attachments  have  been  allowed 
even  from  the  Courts  •  of  common  law/  Re$ 
Hum  per  $e  inHmcem  $ed  per  pecuniam  estimanhirsf 
et  nan  pecuma  per  res.  Even  beforis  the  statute 
of  Marlbridge,  for  remedy  in  excefi»iTe  distresses^ 
#here  mofieif  was  taken  in^  such  eases,  trespass 
#tHiM  lie ;  because  money  iie^  the  measure  of  its 
oMi  Talue»  and  of  every  wrong  concerning  it.^ 
^hete  islhen,  here,  as  much  cevtainty  in  the  de- 
fliiatid,  from  the  nature  of:'the  .#rong)  as  is' re- 
quired in  debt.  The  -  appellaikts .  do  not  sue  as 
fi>r  a  Port,  by  that  name;  but  tttey. state  their 
complaint,  and  leave  it  to  the  Court  to  give  it  i  the 
benefit  of  such  technical  forms  as  are^  approjMir 
ate  to  the  case.  Eve^  at  oommon  law^  they 
might  have  devested  their  claiin  of  all  tl»  formal 
characteristics  of  tort,  and  given  it  the  qnalfities 
of  contract  and  the  certainty  of  debt.  i.Tfae 
wrong  concerning  money  exclusively,  they  might 
have  brought  indebitatus  assumpsit  for  money 
had  and  received,  instead  of  trespaiis  for  mbni^y 

taken  and  carried  away.  >  A  Coiirt  of  Admiralty, 
with  ita  cbaracteristic  lil^r^ity,  will  regard  t)|fnr 


•  ■    » 


m  8ergtaM*9  lam  of  Amchn^s  2  Bro.  Pefmsgfs.  ^ 
Aj^^aiAx.    b  Serg.  ^  Rawkj  450.     3  Term  Rep.  SSS. 
b  a  Bac.  AImt.^U  IMren.    hBwrr.i^Or    2  Sir.  281. 
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1825.     ing  piracy  with  felony,  than  the  statute  of  Henry 

'''^^■''^'  doCH.     An  attachment  against  a  pirate's  goods, 

».         for  a  robbery  committed  by  him,  was  known  to 

Almeida.    ^^^  earlier  periods  of  the  law,  and  there  was  a 

writ  from  Chancery  to  authorizfe  it.'     But,  it  is 

•  clear,  that  the  doctrine  of  merger  cannot  be  ap- 

plied to  the  case  of  a  pirate  absconding  from 
justice,  and  where  the  individual  sufferer  cannot 
prosecute  liiin  criminally.  Such  is  understood 
to  be  the  recently  adjudged  law  in  England, 
even  in  respect  to  a  felony  at  common  law. 

6.  It  was    unnecesaary  that    the  attachment 

I  should  specify  the   goods  to  be  attached.     No 

rule  of  practice  proaoribes  it,  and  no  principle  of 
convenience  requires  it.  In  the  analogous  case 
of  distringas  on  mesne  process  at  common  law, 
no  such  specification  is  made.  The  party  whose 
goods  are  attached  may  release  them,  by  ap- 
pearing and  giving  security;  and  if  he  suffers 
them  to  be  condemned  and  sold  by  defanlt,  no 
more  of  the  proceeds  will  be  decreed  to  the 
libellaQt  thain  is  euflioient  to  satisfy  faia  donand. 

7.  No»'is  tbe  locality  of  the  territory  or  jnria- 
diotion  within  which  (lie  property  is  attached 
material  to  the  validity  of  ^e  attachment,  ft 
being  seised  in  the  exercise:  of  tbe  AdmitiBlty 
judicature  upon  a  mbjeet  within  iti  eitd^ri)^ 
jurisditrtion;  aad  the  proper^  takea^ior  die  right 
to  it,  Bot  being'the  immediate  object  of  the  aotii^ 
but  only  incidental  to  its  prosecution.  Clerke^g 
PrafCM<Pt.2.  tit.  28.)  does,  indeed,  apeak  of 

a  Fitzh.  Nat.  Breti.  llS,    2  OoJSir.  &ep.  408, 409. 
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goods  within  the  ebb  and  flow  of  the  tide,  or  on  1825. 
the  sea,  being  subject  to  the  attachment ;  but  it 
evidently  alludes  to  these  instances  only  by  way 
of  exemplification,  not  of  restriction.  This  is 
also  evident  from  tit.  32.  which  authorizes  the 
attachment  of  the  jlefendant's  goods  and  credits 
itk  the  hands  of  a  third  person,  without  restric- 
tion as  to  locality. 

Mr.  Taney y  contra,  argued,  (1.)  that  a  civil 
suit  could  not  be  maintained  for  the  injury  com- 
plained of  in  the  libel.  The  remedy  is  here 
sought  in  personam  by  a  suit  in  the  Instance 
Court.  The  attachment  is  a  mere  ancillary  pro- 
cess to  compel  appearance.  The  property  is  out 
of  the  jurisdiction  of  the  Court,  and  this  is  a 
proceeding  against  other  property  to  compel  an 
appearance.  The  wrong  charged  in  the  libel  is 
a  piracy.  Can  this  be  treated  as  a  private  wrong  ? 
^hete  is  no  case  in  the  records  of  the  English 
Admiralty  to  authorize  such  a  proceeding,  and 
both  principle  and  cmialogy  are  against  it.  The 
absence  of  all  authority  in  adjudged  cases  is  a 
strong  argument  that  it  is  not  law.  It  is  said  that 
piracy  is  not  treason  nor  felony.  In  England  it 
wds  treason,  and  is  felony.  It  has  been  such 
since  the  stat.  25  Edw.  IIL  c.  2.*  The  goods  of 
pirates,  not  belonging  to  others,  are  for^eite^d  to 
the  crown,  as  in  felony.^    How,  then,  can  these 

a  4BL  Comm.71. 

b  2  Bro.  Civ.  if  Adm.  Law,  462. 
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goods  be  ramie  liable  lo  satisfy  the  damages  sus- 
■*  tained  by  a  private  party  ? 

But,  it  is  said,  that  the  injured  party  may 
waive  the  tort, and  treat  it  as  a  contract.  The  only 
case  where  this  may  be  done  h,  where,  on  a  con- 
version of  the  plaintiff's  goods,  and  a  subsequent 
aale  and  receipt  of  the  goods,  the  plaintiff  may 
ratify  what  is  done,  and  consider  the  goods  as 
having  been  received  by  his  authority.  But  that 
is  in  the  case  of  a  private  tort,  which  may  be 
waived :  a  wrong  to  the  public  cannot  be  waived. 
The  authority  of  Dr.  Broirneja  express,  that  iu 
such  a  case  the  remedy  is  either  criminally,  as  for 
a  public  crime,  or  in  the  Prize  Court,  as  for  a 
wrongful  taking  as  prize." 

2.  If  the  appellants  can  maintain  a  civil  suit 
in  such  a  case,  can  (liey  do  it  in  this  form  of 
proceeding .''  Will  an  attachment  from  the  ad- 
miralty lie  against  the  goods  of  an  absent  or  ab- 
sconding debtor  ?  The  power  of  proceeding  in 
this  manner  once  existed,  and  w£is  analogous  to 
the  proceeding  by  foreign  attachment  according 
to  the  custom  of  London ;  but  has  long  since 
been  disused  in  England,'  and,  like  many  other 
usages  in  the  admiralty,  has  become  obsolete/ 
But  the  foreign  attachment,  according  to  the 
custom  of  London,  only  applied  to  cases  of  con- 
tract ;  and  Sir  L.  Jenkins  claims  the  admiralty 
jurisdiction  to  be  exercised  in  this  manner  only 

a  2  Bro.  Civ.  ^-  Adm.  Law,  113. 
6  2  Bro.  Civ.  ^  Adm.  Law,  ASA. 
c  ffnffa  Adm.  Pract.  62. 
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in  cases  of  contract/  The  practice,  as  it  is  laid 
down  by  Clerke,  is  plainly  confined  to  contracts. 
The  caption  of  tit.  28.  part  1.  is  "  of  the  warrant 
to  be  impetrated  in  renij  where  the  debtor  ab- 
sconds," &c.  And  tit.  32.  states,  that  "  some- 
times the  person,  whoy  by  loan,  or  other  mari- 
time contract,  is  indebted  to  another,^^  &c.  and 
then  authorizes  an  attachment  of  the  credits  or 
goods  of  the  debtor  in  the  hands  of  a  third  per- 
son, upon  the  principle  laid  down  in  the  code, 
that  debitor  creditoris  est  debitor  creditori  credi- 
toris ;  all  which  evidently  implies,  that  the  whole 
proceeding  is  confined  to  matters  of  debt  and 
contract.* 

Although  the  proceeding  by  attachment  has 
been  occasionally  resorted  to  in  this  country,  yet 
it  cannot  be  said  to  have  gained  a  legal  footing ; 
and  it  would  be  an  extremely  inconvenient  prac- 
tice in  our  divided  jurisdiction,  where  there  may 
be  as  many  different  attachments  issued  at  the 
same  time  as  there  are  Districts  in  the  Union. 
But,  to  prevent  the  abuses  to  which  it  is  liable,  it. 
is  indispensably  necessary  that  this  process 
should  only  issue  by  an  express  order  of  the 
Court.  There  is  no  precedent  for  its  issuing  of 
course,  and  ajs  it  cannot  issue  without  an  affida- 
vit, the  sufficiency  of  the  matter  contained  in  the 
affidavit,  and  the  libel,  are  fit  subjects  for  the  de- 
termination of  the  Judge,  and  ought  not  to  be 
confided  to  the  discretion  of  a  mere  ministerial 

a  3  HaiPs  Law  Joum.  571.    2  Bro.  Civ.  ^  Adm.  Law,  4S'5'. 
h  HdlPs  Adm.  Pract.  60. 70. 
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officer,  such  as  the  clerk.  So,  also,  the  property 
'  to  be  attached  should  be  specifically  stated  in  the 
warrant.  This  is  retjuired  by  Gierke,  in  the  p^- 
sages  already  cited.  Tit.  28.  authorizes  "  a 
warrant  to  be  impetrated  to  this  effect,  viz.  to 
attach  iU4Ji  goods  or  mtck  skip  of  D.,  the  defend- 
ant, in  whose  bauds  soever  they  may  be  ;  and  lo 
cite  the  said  D.  specially  as  the  owner,  and  all 
others  who  claim  any  right  or  title  to  them,"  &c. 
These  errors  were  not  cured  by  the  defendant's 
appearance,  because,  if  we  resort  to  the  analogy 
of  common  law  proceedings,  his  appearance  dis- 
solved the  altachment;  and,  in  the  present  case, 
he  appeared  under  protest,  for  the  purpose  of 
contesting  the  regularity  of  the  proceedings. 

Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

The  record  in  this  cause  sets  out  the  libel,  the 
demurrer,  and  the  decision  of  the  Court  upon 
the  demurrer.  So  far  the  case  is  consistent  and 
intelligible  ;  but  the  record  contains,  also,  a  pe- 
tition for  the  sale  of  certain  attached  goods,  a 
survey  of  the  goods,  and  a  decision  ag^n^t  the 
petition,  but  no  exhibition  of  the  processor  mode 
by  which  these  goods  came  into  the  custody  of 
the  Marshal.  As  the  decision  of  the  Court  sus- 
tains the  demurrer,  we  are  lefl  at  a  loss  upon 
the  record,  to  discover  how  process  of  attach- 
ment came  to  be  issued.  To  obtain  such  pro- 
cess is  the  very  prayer  of  the  libel,  and  the  de- 
cision of  the  Court  is  against  that  prayer. 

All  the  solution  that  the  case  presents,  is  to  be 
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found  in  the  argument  of  counsel^  and  their  mu-     18S5. 
tui^l  admissions.  ^"^^"^^ 

"The  clerk,  it  eeems,  issued  the  attachment  as  >, 
process  of  course,  and  the  respondent,  instead  ^**''"*' 
of  moving  to  quash  it  for  irregularity,  appeared 
tp  the  libel,  filed  his  demurrer,  and  was  content 
to  let  the  regularity  of  the  attachment  abide  the 
decision  of  the  Court  upon  the  general  ques- 
tions raised  upon  the  libel.  The  Cpurt  appei^^a 
to  have  treated  the  subject  under  the  same  views, 
since  the  decree  of  the  District  Court,  after  dia- 
misfiing  the  libel,  contains  an  order,  ^'  that  the 
goods,  chattels,  and  credits  attached,  be  restorecj^ 
with  costs ;"  which  decree  was  affirmed  pro 
forma  in  the  Circuit  Court. 

Upon  tl^.is  state  pf  the  case  the  cause  has  been 
ar^ed^  as  one  l^ringing  up  to  this  Court  a  quea-r 
tioj^  on  the  regularity  of  the  process  issued  by 
th?  Qlerk  ;  and  if  the  process  so  issued,  and  the 
return,  of  the  Marshal  upon  it,  and  a  motion  to 
qua^h  the  writ,  had  been  set  out  on  the  record, 
there  ij9  no  question  that  the  appeal  would  have 
brought  up  the  whole  subject.  But  as  the  re- 
cord is  deficient  in  these  particulars,  we  do  not 
perceive  how  we  can  take  notice  of  that  part  of 
the  Judge's  decision  which  orders  thp  restoration 
of  th$  goods  attached* 

A^j?  must,  therefore,  confine  ourselves  to  the 
qjiestions  raised  on  the  libel  and  demurrer. 

The  immediate  question  presented  is,  whether 
the  Cpurt  below  erred  in  refusing  to  the  libellant 
tl)e  process  of  attachment  on  the  case  mad^  out 
in  l|ip  lilfpl  ? 
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1825'  Anrl  this  resolves  itself  into  two   questions; 

'"^^^^  the  first  arising  on  the  ri^kt,  the  second  on  the 

».        remedy  of  (he  case.     It  must  be  here  noticed, 

that  the  legality  of  the  seizure  made  by  Almeida 

is  not  now  in  question ;  that   question  may  be 

undergoing  sdjudication,  for  aught  we  know,  in  a 

I Court  of  competent  jurisdiction,  and  we  are  not 

1^^^  to    be   understood  as  prejudging  the  influence 

^^H  which    the  decision   of  a  foreign  tribunal  may 

^^1  have  upon  the  final  adjudication  between  these 

^^1  parties.      The  defendant  has  demurred   under 

^^P  protest,  and  the  only  question    now  is,  whether 

^^r  the  libi^llant  has  made  out,  pritna  facie,  a  good 

^1  cause  for  relief  in  the  admiralty. 

H^  The  Courts     The  ground  of  complaint  is  a  maritime  tort, 

3uta»*h«« V- the  violent  seizure  on  the  ocean  of  a  sum  of 

cS^"i"^  ,rt- money,  the  property  of  the  libellants.     That  the 

Mridmr  'u^libellant  would  have  been  entitled  to  admiredty 

riuiiciinn,  ^"'prfjcess  iigaiiist  the  proporly,  hud  it  been  brought 

'""•"',"»■'"' within    the  reach  of  our  process,  no  one    has 

piOMetliiig   in  '  \ 

ftttmim  as  questioned.  The  only  doubt  on  this  part  of  the 
subject  is,  whether  the  remedy  in  ■personam,,  for 
which  this  is  a  substitute,  (or,  more  properly, 
the  form  of  instituting  it,)  can  be  pursued  in 
the  admiralty. 

On  this  point  we  consider  it  now  too  late  to 
express  a  doubt.  This  Court  has  entertained 
such  suits  too  oflen,  without  hesitation,  to  permit 
the  right  now  to  be  questioned.  Such  was  the 
case  of  Mahy  v.  Shattack,  (3  Cravth,  458.) 
Such  is  the  principle  recognised  in  Murray  v. 
The  Charming  Betsey,  (2  Crunch,  483.)  where 
the  Court  decrees  damages    against    the  libel- 
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lant.     Such,  also,  was  the  principle  in  the  case     1825< 
of  the  Apollon,  (9  Wheat.  Rep.  362.)  in  which 
the  libel  was  directly  in  personam,  and  damages 
decreed.     We  consider  that  question,  therefore, 
as  not  to  be  stirred. 

The  remedy  by  attachment,  also,  to  compel  ap-  ^^'^^  ^^^^ 
pearance,  has  very  respectable  support  in  prece-  8i*»?«»    p' 
dent.     In  the  District  Court  of  South  Carolina,  couru  of  a 
during  the  administration   of  a  very  able  admi-  marViL  ^ 
ralty  Judge,  it  was  resorted  to  habitually,  both  [iurtbe 'pi 
in  cases  of  tort  and  contract.     {Bee^s  Adm.  Rep.  ucLem  " 
141.     The  case  of  Del  Col  v.  Arnold,  (3  DaU.  ^^"^^l^^  ' 
Rep.  333.)  is  the  only  one  we  know  of,  in  which  ^^^j^j"  *^^ 
any  view  of  this  question  appears  to  have  been  *=<^"*'*«*- 
presented  to  this  Court.  And  there,  undoubtedly, 
the  exception  taken  was  not  to  the  issuing  of  the 
attachment  in  the  abstract,  but  to  the  issuing  of 
it  against  a  prize  made  from  a  friendly  power, 
before  the  property  had  been  devested  by  con- ' 
demnation.     The  response  of  the  Court  on  this 
point  would  seem  to  imply  something    more, 
since  their  decision  is  reported  to  have  been, 
**  that  whatever  might  originally  have  been  the 
irregularity  in  attaching  the  Industry  and  cargo, 
it  is  completely  obviated,  since  the  captors  had  a 
power  to  sell  the  prize,  and  by  their  own  agree- 
ment they  have  consented  that  the  proceeds  of 
the  sale  should  abide  the  present  suit." 

Still  there  is  nothing  to  be  deduced  from  this 
case  which  can  affect  the  question  now  under 
consideration.  The  point,  as  stated  to  have  been 
presented  to  the  Court  in  argument,  was  cer-» 
tainly  one  of  which  a  captor  could  not  avail  him- 
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1825l  British  practice ;  it  is  known  to  have  had  some  pe- 
^T^'^*^  cuharities  which  have  been  incorporated  into 
».  the  jurisprudence  of  (lie  United  States.  We 
y  Aiuwida.  jj^^  ^j^g^  j^ggjj  sixteen  years  an  independent  peo- 
iha  pie,  and  had  administered  the  admiralty  jurisdic- 
iwi**!;.  V37.  tion  as  well  in  admiralty  Courts  of  the  States,  as  in 
iiw""pLra.d".  those  of  the  general  government ;  and  if,  id  fact, 
l^'Vimiraiiy  a  change  had  taken  place  in  the  practice  of  the 
"LkiioMn  ^^^  countries,  that  of  our  own  certainly  must 
t  *^°un;«rtC'*^i™  precedence. 
st«««,  are  to      Qu  the  subject  particularly  under  considera- 

be     accariling  '  '  .  , 

u,  ihe  mo- lion,  it  appears  from  an  English  writer,  that  the 
nUy  iiraciice  practice  of  isguiug  attachments  had  been  dis- 
tonnuj  Tn"  continued  in  the  English  Courts  of  admiralty, 
K'""' BiXiI  while  in  some  of  our  own  Courts  it  was  still  in 
u"wm"noi'be  use,  perhaps  not  so  generally  as  to  sanction  our 
^j^JJ"*^''^"' sustaining  it  altogether  on  authority,  were  we 
itf oiM  »oc«»  not'bf  opinion,  that  it  lias  the  highest  sanction 
which  )>'"also,  as  well  in  principle  as  convenience, 
iy  uwd  In  tha     It  is  a  mistake,  to  consider  the  use  of  this  pro- 

Uiniraliy  .  1      •       .  i  in  . 

coutw  of  thi»ces8  in  the  admiralty  as  borrowed  from,  or  m 
.1  hM'faiicD imitation  of,  the  foreign  attachment  under  the 
'in  EngUnd" ' custom  of  London.     Its  origin  is  to-be  found  in 
the  remotest  history,  as  well  of  the  civil  as  the 
common  law. 
Origia     at    In  the  simplicity  of  the  remote  ages  of  the 
luach^Vn"  ilfcivil  law,  the  plaintiff  himself  arrested  the  de- 
"""""'""''■  fendont,  and    brought  him  before  the  Pretor. 
But  as  the  sanctuary  of  his  own  habitation  was 
not  to  be  violated,  if  he  came  not  abroad,  a  sum- 
mons was  attached  to  his  door-posts  citing  him 
to  appear  and  answer.     Hence  our  monition  viis 
et  modi*.    If  he  still  proved  recusant  after  three 
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times  repeating  this  solemn  notice,  a  decree  is-     1825. 
sued  to  attach  his  goods  ;  and  thus,  this  process  ^"^^^^ 
of  the  cuimiralty  had  a  common  origin  with  the        ▼. 
common  law  mode  of  instituting  a  suit  by  sum- 
mons and    distress  infinite.     If  the    defendant 
obeyed,  he  could  only  appear  upon  giving  bail ; 
and  thus  again  the  analogy  was  kept  up  with  the 
appearance  at  common  law,  which  was  synony- 
mous with  filing  special  bail. 

Thus,  this  process  has  the  clearest  sanction 
in  the  practice  of  the  civil  law,  and  during  the 
three  years  that  the  admiralty  Courts  of  these 
States  were  referred  to  the  practice  of  the  civil 
law  for  their  ^'  forms  and  modes  of  proceeding,^' 
there  could  have  been  no  question  that  this  pro- 
cess was  legalized.  Nor  is  there  any  thing  in 
the  different  phraseology  adopted  in  the  act  of 
1792,  that  could  preclude  its  use.  That  it  is 
agreeable  to  the  ^^  principles,  rules,  and  usages, 
which  belong  to  Courts  of  admiralty,"  is  esta- 
blished, not  only  by  its  being  resorted  to  in  one 
at  least  of  the  Courts  of  the  United  States,  but 
by  the  explicit  declaration  of  a  book  of  respec- 
table authority,  and  remote  origin,  in  which  it  is 
laid  down  thus  :  ^*  If  the  defendant  has  concealed 
himself,  or  has  absconded  from  the  kingdom,  so 
that  he  cannot  be  arrested,  if  he  have  any  goods, 
merchandise,  ship  or  vessel,  on  the  sea,  or  within 
the  ebb  or  flow  of  the  sea,  and  within  the  juris^ 
diction  of  the  Lord  High  Admiral,  a  warrant  is 
to  be  impetrated  to  this  efiect,  viz.  to  attach  such 
goods  or  ship  of  D.,  the  defendant,  in  whose 
hands  soever  they  may  be ;  and  to  cite  the  B^id 
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D.  specially  as  the  owner,  and  all  others  who 
claim  any  right  or  title  to  them,  to  be  and  appear 
on  a  certain  day  to  answer  unto  P.  in  a  civil  and 

''    maritime    cause."     (Clerke's    Praxis    hy  Hall, 

part  2.  tit.  28.) 
'"     I  have  cited  the  passage  at  length,  in  order  to 

i»y  facilitate  a  reference  which  must  be  made  to  it 
on  several  other  points  in  thia  opinion.  And, 
(1.)  it  appears  from  this  authority,  that  where  a 
defendant  has  concealed  himself,  or  absconded 
from  the  kingdom,  this  process  may  issue.  In 
this  particular,  the  averments  inthe  libel  conform 
literally  to  the  authority. 

2.  It  is  required  that  the  goods  and  effects  to 
be  attached  should  be  within  the  jurisdiction  of 
the  admiralty.  To  this  the  Ubel  conforms  also, 
for  the  prayer  is  for  process  against  "  the  said 
goods,  and  chattels,  and  credits,  of  the  said  J. 
A.  which  may  be  found  within  the  jurisdiction  of 
the  Court,  and  the  process  thereof,  according  to 
the  just  cotirse  of  the  admiralty.*' 

"3.  It  is  required,  that  the  attachment  issue 
against  aity  goods,  merchandise,  ship,  or  vessel, 
on  the  sen, 'fee.  The  only  deviation  in  tWs  pw- 
ticular  is,  that  the  process  prayed  for  is  against 
the  credits,  as  well  as  the  goods  and- cbatfels, 
&c.  within  the  jurisdiction  of  the  Court. 

On  this  part  of  the  prayer,  Ae  qo'estion  fe 
raised,  as  to  what  goods  and  chattels  the  attach- 
ment  may  issue,  where  situated,  and  whether 
against  credits  and  effects  in  the  Jiands  of  third 
peflsons,  but  not  tangible  or  accessible  to  the 
Mttri^hal. 
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This  question  arises  from  a  comparison  of  the  1925* 
tit.  32.  p.  70.  Clerke^s  Praxis  by  HaUy  with  the 
28th  before  cited.  The  language  of  the  2ath 
would  seem  to  confine  the  operation  of  the  at*- 
ttchment  to  goods  and  chattels  ^^  on  the  sea,  or 
within  the  ebb  and  flow  of  the  sea.^'  But,  tjr 
reference  to  die  S2d,  it  appears;,  that  it  is  eofi^ 
sMtent  with  the  practice  of  the  admiralty  alsp, 
in  cases  where  there  is  no  property  which  th? 
officer  can  attach  by  manucaption,  to  proceed  .to 
attach  goods  or  credits  in  the  hands *(^  third  per^- 
Bons,  by  means  of  the  simple  service  of  a  ;|io-' 
tice. 

To  all  the  questions  which  may  be  supposed 
•Ho  arise  on  this  part  of  ihe  casCi  we  give  one 
general  answer,  viz.  that  as  goods  mid  credits  in 
iihe  hands  of  a  third  person,  wherever  situated, 
Jnay  be  4ittached  by  notice,  there  cannot  be  a 
reason  assigned  why  the  goods  themselves,  4f 
accessible,  should  not  be  actually  attached ;  and 
although  it  is  very  clear,  that  the  process  of  at- 
taching by  notice  seems  given  as  the  alternative, 
where  the  officer  cannot  have  access  to  the  goods 
themselves,  yet  all  this  may  be  confided  to  the 
'discretion  of  the  Judge  who  orders  the  process  ; 
and  if  the  party  libellemt  was  entitled  to  the  pro- 
cess at  all,  the  Court  was  not  justified  in  refusing 
k  alt^ether. 

4.  The  libel  prays,  that  the  articles  attached 
-may  be 'Condemned  to  answer  the  demand  >of  the 
libellaiit. 

On  this  subject  it  is  very  clear,  that  the  priqa- 
'^  object  of  the  attaehment  ds  to  obtain  an  ap- 


nwtged    in  'he 
ciiminal      of- 
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pcarance.  Bui,  it  is  equally  clear,  that  upon  the 
third  default  in  personal  actions,  the  goods  ar- 
rested wi're  estreated,  and,  after  a  year,  finally 
abandoned  to  the  plaintifl'.  But  as  this  proceed- 
ing was  too  dilatory  for  the  movements  of  the 
.  admiralty,  the  condemnation  and  sale,  after  proof 
'of  the  cause  of  action,  was  substituted  for  it. 
There  was,  therefore,  nothing  incorrect  in  uni- 
ting the  prayer  for  condemnation  with  the  ac- 
knowledged end  of  forcing  an  appearance  ;  and 
if  there  had  been,  it  was  no  ground  for  refusing 
relief  as  far  as  the  claim  was  sustainable  in  the 
admiralty. 

It  may  be  remarked  here,  that  the  case  is 
somewhat  embarrassed  by  the  state  of  the  plead- 
ings, inasmuch  as,  after  appearance,  it  is  hardly 
conceivable  on  what  ground  the  attachment  could 
be  granted.  It  would  seem,  that  the  defendant, 
■for  some  cause,  had  been  permitted  by  the  Court 
to  appear  and  plead  without  giving  bail  to  the 
action.  There  are  such  causes  known  to  the 
practice  of  the  civil  law,  and  we  are  compelled 
to  take  the  case  as  we  find  it. 

It  has  been  further  argued,  that  as  the  libel 
alleges  the  trespass  complained  of  to  have  been 
piratically  done,  the  civil  remedy  merges  in  the 
crime.  But  this  we  think,  clearly,  cannot  be 
maintained.  Whatever  may  have  been  the  bar- 
barous doctrines  of  antiquity  about  converting 
goods  piratically  taken  into  droits  of  the  admi- 
ralty, the  day  has  long  gone  by  since  it  gave  way 
tQ  a  more  rational  rule,  and  the  party  dispossess- 
ed was  sustained  in  his  remedy  to  reclaim  the 
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property  as  not  devested  by  piratical  capture.   It    18|25. 
is  hardly  necessary  to  quote  authority  for  this 
doctrine,  but  it  will  be  found  to  have  been  the 
rule  of  justice  as  early  as  the  reports  of  Croke 
and  Ventris. 

If  the  party  may  recover  his  property,  why 
not  recover  the  value  of  it  from  any  goods  of 
the  offender  within  reach  of  the  admiralty  ? 
We  think  the  doctrine  of  merger  altogether  in- 
applicable to  the  case.  Even  at  common  law,  it 
was  confined  to  felonies,  and  piracy  was  no  felony 
at  common  law. 

On  the  question,  whether  the  property  to  be    '« ^»  »•*  »•- 
attached  should  have  been  specified  in  the  libel  the    property 

i*i/»  11     ^i_^  *o*>«  attached 

or  process,  we  nave  before  remarked,  that  as  should  be  spe- 
neither  the  process  nor  return  is  before  us,  we  h£k  '" 
can  express  no  opinion  respecting  its  form. 
•The  libel  contains  no  specification  of  the  articles 
to  be  attached,  and  if  this  were  fatal,  the  demur- 
rer might  have  been  sustained.  But,  pursuing 
the  analogy  with  the  civil  law  process  to  compel 
appearance,  we  can  see  no  reason  for  requiring 
such  a  specification.  There  is  no  reason  to 
conclude,  that  the  decree  for  attachment  issued 
against  the  recusant  at  the  civil  law,  was  other- 
wise than  general.  And  although  the  other 
course  may  be  pursued,  and  might  be  most  con- 
venient and  satisfactory,  yet  we  know  of  na  im- 
perative rule  upon  the  subject.  The  authority 
on  which  the  libel  was  filed  sanctions  the  general 
language  in  which  it  is  couched. 

The  last  point  made  in  argument  was,  whether 
the  process  of  attachment  could  issue  without  an 
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1825.    order  of  the  Judge.    But  here,  again,  we  bafe 


^  to  remark,  that  we  can  take  no  notice  of  the  cir- 

V.  _  cumstances  under  which  the  writ  actually  dkl 
issue.  And,  looking  to  the  libel,  it  appears  to 
■/"^tt«ch.^  have  been  its  express  object  to  obtain  such  an 
taUTe  wuhoul  ^"^der  from  the  Court  That  the  process  of  at- 
STr'*^***  The  tachment  at  the  civil  law  did  not  iMue  of  course, 
judi^  but  ijig  y^fy  ^g|i  known.     It  was  obtained  for  conta- 

may  be  issued  'f 

simuiuneou^-^  macj  after  monition ;  and  analogy^  as  well  as  pub- 

nonition       Uc  conveuience,  would  seem  to  render  the  Judge's 

defendant,  and  order  neccssarj.     Yet,  we  see  no  oJbjection  to 

And  where  th'«>' pursuing  the  prajcr  of  the  libel,  and  issuing  k 

«!ld  "in^tiih  simultaneously  with  the  monition ;  the  purposes 

iTPurcV  justice  would  seem  to  require  thateourse. 

u  ^  ^Ubd'     Upon  the  whole,  we  are  of  opinion,  that  for  a 

wS*w^'*  ihai  maritime  trespass,  even  though  it  savours  of  pi- 

}**^^8"*»'^-rRcy,  the  person  injured  may  have  his  action  t» 

perMmam^  and  compel  appearance  by  Uie  process 

of  attachment  on  the  goods  of  the  trespasser, 

according  to  the  forms  of  the  civil  law,  as  ingraft- 

The  remedy  ed  UDOU  the  admiralty  practice.     And  we  think 

by  attachmenT  .     . 

in  the  admi- it  indispensable  to  the  purposes  of  justice,  and 

ralty,  in  mari-  ^  .  r  .L  J      •      i.       •      •    j-      • 

time     cases,  the  duc  excrcise  oi  the  admiralty  jurisdiction, 
where     **  the  that  the  remedy  should  be  applied,  even  in  cases 
ITT^iiabfe  to  where  the  same  goods  may  have  been  attachable 
foreign*^*'"at.  Glider  the  process  of  foreign  attachment  issuing 
8llil!^7rem  ihJ  ^0^1  ^hc  commou  law  Courts.     For  it  will  neces- 
S^i  uw!*'^'""  ^^'^^^y  follow,  in  all  such  cases,  that  a  question 
peculiarly    of   admiralty    cognisance,    will    be 
brought  to  be  examined  before  a  tribunal  not 
competent  to  exercise  original  admiralty  jurisdic- 
tion ;  and  that,  as  a  primary,  not  an  incidental 
question  ;   since  the  whole  proceeding-  will  ba¥e 
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for  its  object  to  determine  whether  a  maritime     1825. 
trespass  has  been  committed,  and  then  to  apply  ^sT'^C^^ 

,      '^  ,  '^^  ^    The  Gran 

the  remedy.  Para. 

Judgment  reversed,  and  the  cause  remanded 
for  further  proceedings. 


[Practice.] 

The    Gran    Para.     The    Consul   General  of 

Portugal,  Libellant. 

Where  the  Court  of  Admiralty  has  parted  with  the  pdssession  of  the 
property,  upon  bail  or  stipulation,  and  it  is  necessary,  for  the  pur- 
poses of  justice,  to  retake  the  property  into  the  custody  of  the 
Court,  the  proper  process  against  any  person  not  a  party  to  the 
stipulation,  but  who  is  alleged  to  have  the  actual  or  constructive 
possession,  is  a  monition^  and  not  an  extcuHonf  in  the  first  instance. 

THIS  is  the  same .  case  which  was  reported 
antey  vol.  VII.  p.  471.  and  was  an  appeal  from 
proceedings  had  in  the  Court  below,  under  the 
racmdate  of  this  Court  in  the  original  cause. 

r 

The  cause  was  argued  by  Mr.  D.  Hoffman,  Feb.ath, 
for  the  appellant,  and  by  the  Attorney  General 
and  Mr.  Taney,  for  the  respondent.  But  as  the 
present  determination  of  the  Court  was  confined 
to  the  single  point  of  practice,  without  afiecting 
the  other  questions  involved  in  the  cause,  it  has 

Vol.  X.  63 
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not  been  thought  necessary  to  report  the  argu- 
ments of  counsel. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Maryland,  from  proceedings  had 
iu  that  Court  under  the  mandate  of  this  Court  in 
the  original  cause,  which  is  reported  in  7  Wheat. 
Rep.  471. 

The  material  facts  are  these ;  The  original 
libel  was  against  sundry  quantities  of  gold  and 
silver  coin,  and  bullion,  deposited  by  Daniels  in 
the  Marine  Bank  of  Baltimore.  A  claim  was 
interposed  by  one  Nicholas  Stansbury,  asserting 
himself  to  be  "  agent  and  attorney,  in  fact,"  of 
Daniels,  on  behalf  of  the  latter,  and  claiming 
restitution  of  the  property  as  lawfully  captured 
in  war  by  Daniels.  Pending  the  proceedings  in 
the  Court  below,  Stansbury  made  application  for 
the  delivery  of  the  property  upon  stipulation, 
and  thereupon  the  Court  ordered,  that  J,  V.  Da- 
nitls  bo  permitted  to  draw  for,  and  the  President 
and  Directors  of  the  Marine  Bank  be  suifered  to 
pay  to  Daniels,  the  money  in  controversy,  pro- 
vided, that  Daniels  should  enter  into  a  stipula- 
tion in  23,000  dijUars,  with  such  surety  or  sure- 
ties as  might  be  approved  of  by  the  libellant's 
proctors,  to  abide  such  further  order  or  decree, 
either  interlocutory  or  final,  as  might  be  made  by 
the  Court  in  the  premises.  The  libellant's  proc- 
tors approved  of  Stansbury,  and  one  Thomas 
Sheppard,  and  one  Henry  Didier,  jun.  as  sure- 
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ties,  and  they,  accordingly,  gave  a  stipulation  for     1&25« 
the  amount  "  for  J.  D.  Daniels,  claimant."    But  ^^ST^C**^ 

.  '  The  Gra» 

Daniels  himself  was  not  a  party  to  the  stipula-  Para. 
tion.  By  a  subsequent  order  of  the  Court,  the 
money  was  delivered  by  the  Marine  Bank  to 
Stansbury,  who  signed  a  receipt  for  the  same  as 
attorney  for  Daniels,  upon  a  certificate  of  the 
deposit  originally  given  by  the  Cashier  of  the 
Bank  to  Daniels,  and  by  him  delivered  over  to 
Stansbury. 

A  decree  of  restitution  having  passed  in  the 
Supreme  Court,  after  the  mandate  was  brought 
into  the  Circuit  Court,  the  libellant  prayed  that 
execution  might  issue  against  Daniels  to  enforce 
the  performance  of  the  decree,  and  that  a  moni- 
tion, or  other  proper  process,  might  issue  against 
the  sureties  to  the  stipulation.  To  this  course 
the  proctor  for  the  claimant  objected,  and  the 
Court  finally  ordered  admiralty  process  to  issue 
against  the  stipulators,  but  refused  to  make  any 
further  order  under  the  motion  of  the  libellant. 
The  case  is  now  before  us  by  appeal  from  that 
decision. 

Several  points  have  been  urged  in  the  argu- 
ment, upon  which,  in  the  present  stage  of  the 
cause,  it  is  not  thought  necessary  to  express  any 
opinion.  Assuming  Daniels  to  be  a  party  to  the 
cause,  in  virtue  of  the  claim  made  in  his  behalf  by 
Stansbury,  it  still  remains  to  show,  that  the  pro* 
cess  of  execution  is,  in  the  first  instance,  to  be 
issued  against  him.  He  is  not  a  party  to  the 
stipulation,  and  so  feur  as  etay  remedy  is  to  be 
sought  upon  that,  it  Ues  exclusively  against  the 
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sureties,  since  he,  as  principal,  has  not,  person- 
■*  ally,  or  through  the  instrumentality  of  any  agent, 
become  bound  by  it.  The  remedy  against  him 
for  the  property,  or  its  proceeds,  must  be  sought 
solely  upon  the  ground,  that  he  has  the  actual  or 
constructive  possession  of  them  in  \nrtue  of  the 
delivery  to  his  agent  under  the  order  of  the  Court 
below,  if  the  property  had  remained  in  the 
custody  of  the  Court,  there  is  no  pretence  to 
say,  that  he  would  be  liable  for  the  restitution. 
It  is  the  delivery  to  him,  or  to  his  authorized 
agent,  which  can  alone  give  rise  to  any  liability 
on  his  part,  whether  he  be  a  party  to  the  suit,  or 
only  a  custodce  of  the  property  or  its  proceeds. 
In  such  cases,  the  usual  proceeding  in  the  ad- 
miralty is,  not  to  award  execaiion  against  the 
party,  for  that  would  preclude  him  from  showing, 
in  his  defence,  that  he  never  had  any  actual  or 
constructive  possession,  or  that  he  was  dii^ 
charged  from  all  liability.  The  proper  course  is, 
to  issue  a  monition  to  Daniels  in  the  usual  man- 
ner, upon  the  return  of  which  he  may  appear 
and  justify  himself,  and  interpose  such  allega- 
tions on  the  merits  as  may  bring  all  the  matters 
fully  before  the  Court  for  judgment.  This  is 
the  constant  practice  of  the  admiralty ;  and  the 
subsequent  proceedings  are  to  be  according  to 
the  common  usage,  upon  which  it  is  unnecessary 
to  comment. 

It  is,  therefore,  the  opinion  of  this  Court,  that 
the  Circuit  Court  was  right  in  refusing  to  grant 
an  execution  against  Daniels,  under  the  circum- 
stances, fmd  that  its  decretal  order  ought  to  be 
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affirmed ;  but  inasmuch  as  it  appears,  that  the    1825; 
principal  question  between  the  parties  has  been,  ^^iST^q^ 
whether  any  process  whatsoever  could  be  award-     Para. 
ed  against  Daniels,  it  is  directed  that   the  af- 
firmation   of  the   order  be   without   prejudice 
to  the  award  of  a  monition  against  Daniels  in 
the  common  form  of  the  admiralty. 

Decree.  This  cause  came  on,  Slc.  on  con- 
sideration whereof,  it  is  ordered,  adjudged 
and  decreed,  that  the  decree  of  the  Circuit 
Court,  refusing  to  issue  an  execution  against 
John  D.  Daniels,  as  prayed  for  by  the  libellant 
in  his  petition,  be,  and  the  same  hereby  is, 
affirmed,  with  costs;  without  prejudice  to  the 
libellant,  to  apply  to  the  said  Circuit  Court  for 
a  monition  against  the  said  John  D.  Daniels,  in 
the  premises,  according  to  the  usage  of  the  ad- 
miralty, that  being  a  process  to  which  the  libel- 
Icgit  is  entitled  by  law. 
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[Practice.] 

The  Palmyra.    Depau,  Claimant. 

No  appeal  lies  from  a  decree  of  restitution^  with  costs  and  damages,  in 
the  Circuit  Court ;  the  report  of  the  commissioners  appointed  to 
ascertain  the  damages  not  having  been  acted  on  by  the  Court 
when  the  appeal  was  taken.    Such  a  decree  is  not  9,JUud  decree. 

APPEAL  from  the  Circuit  Court  of  South 
Carolina. 

This  was  the  case  of  an  armed  vessel  called 
the  Palmyra,  taken  under  Spanish  colours  by  the 
United  States'  schooner  Grampus,  (commanded 
by  Lieutenant  Gregory,  and  cruising,  with  in- 
structions from  the  President,  against  pirates,) 
and  brought  into  the  port  of  Charleston,  S.  C. 
for  adjudication.  A  libel  was  filed  by  the  cap- 
tors, and  a  claim  interposed  by  Mr.  Depau,  as 
agent  of  the  alleged  owners,  of  the  Palmyra, 
Spanish  merchants  domiciled  at  Porto  Rico,  and 
of  the  captain,  officers,  and  crew.  In  the  Dis- 
trict Court  the  libel  was  dismissed,  without  costs 
and  damages  against  the  captors.  The  decree 
of  restitution  was  affirmed  in  the  Circuit  Court, 
with  costs  and  damages,  and  the  cause  was 
brought  by  appeal  to  this  Court. 

iV6.  im.  I^  was  suggested  by  the  Attorney  General y 
(with  whom  was  Mr.  Hayney)  for  the  appel- 
lants, that  after  the  decree  of  restitution,  and  for 
damages,  in  the  Circuit  Court,  there  bad  been  a 
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reference  to  commissioners  to  ascertain  the  1825. 
amount  of  damages,  and  before  the  report  of  the  .^IjfT^I^IyMi. 
commissioners  had  been  acted  upon  by  that 
Court,  the  appeal  was  taken.  The  question  was, 
whether  the  appeal  was  not  taken  too  early,  the 
Judiciary  Act  of  March  3,  1803,  c.  353.  [xciii.] 
having  confined  the  right  of  appeal  to  ^^ final  de- 
crees."' 

Mr.  Tazewell^  contra,  stated,  that  in  the  Dis- 
trict Court  there  was  a  decree  of  restitution 
and  a  denial  of  damages.  Both  parties  appeal- 
ed from  that  decree,  the  libellants  being  dissa- 
tisfied with  the  decree  of  restitution,  and  the 
claimants  with  the  denial  of  damages.  These 
were,  then,  cross-appeals,  and  consequently  there 
might  be  an  appeal  from  the  decision  of  the  Cir- 
cuit Court  decreeing  restitution,  and  affirming, 
in  this  respect,  the  decree  oi  the  District  Court, 
although  the  decree  of  the  Circuit  Court,  rever- 
sing that  of  the  District  Court  as  to  damages, 
and  awarding  the  latter  to  the  claimants,  was  as 
vet  undetermined. 

Mr.  Chief  Justice  Marshall  delivered  the  opi- Ff6. 20M. 
nion  of  the  Court. 

The  Court  has  had  the  question  submitted  in 
this  cause  under  consideration,  and  is  of  opi- 
nion, that  the  appeal  is  not  well  taken.  The 
decree  of  the  Circuit  Court  was  not  final  in  the 
sense  of  the  act  of  Congress.  The  damages 
remain  undisposed  of,  and  an  appeal  may  still  lie 

a  Raw.  Law,  3  Cranch,  179. 
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The  Pmlrojra. 


1825.  upon  that  part  of  the  decree  awarding  damages. 
The  whole  cause  is  not|  therefore,  finally  deter- 
mined in  the  Circuit  Court ;  and  we  are  of  opi- 
nion that  the  cause  cannot  be  divided,  so  as  to 
bring  up  successively  distinct  parts  of  it. 

The  case  in  3  Cran4A9  179.  is  essentially  dif- 
ferent. In  that  case,  which  was  an  appeal  in  an 
equity  cause,  there  was  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  property.  The  sale 
could  only  be  ordered  after  an  account  taken,  or 
the  sum  due  on  the  mortgage  ascertained  in  some 
other  way ;  and  the  usual  decree  is,  that  unless 
the  defendant  shall  pay  that  sum  in  a  given  time, 
the  estate  shall  be  sold.  The  decree  of  sale 
therefore  is,  in  such  a  case,  final  upon  the  rights 
of  the  parties  in  controversy,  and  leaves  minis- 
terial duties  only  to  be  performed. 

Appeal  dismissed.* 

a  See  Young  v.  Grundy,  6  Cranchy  51.    Gibbons  v.  Ogden,  6 
IFheat  Re/?.  448. 
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APPENDIX- 


NOTE  I. 


Documents  relating  to  the  Slave  Tradcy  referred  to  in  the  case  of  Turn 

Antelope. 


(A.) 

Report  of  the  Committee  to  itham  was  referred  so  much  of  the  Presi" 
dent^s  Message f  of  the  7th  of  December  hst^  as  rekUes  to  the  5tg>- 
pression  of  the  Slave  Trade. 


FxBRUART  16, 1825. — Read,  and  committed  to  the  committee  of  the  whole  House 

on  the  state  of  the  Union. 


The  Committee  on  the  Suppression  of  the  Slave  Trade,  to  whom  was 
referred  so  much  of  the  President's  message,  of  the  7tb  Decem- 
ber last,  as  relates  to  that  subject,  have,  according  to  order,  had  the 
same  under  consideration,  and  respectfully  report  :-— 

That,  pursuant  to  the  almost  unanimous  request  of  the  House  of 
Representatives,  expressed  by  their  resobition  of  the  28th  February, 
1823,  the  President  of  the  United  States  concluded  a  convention  with 
Great  Britain,  on  the  13th  of  March,  in  the  following  year,  by  which 
the  African  slave  trade  was  denounced  to  be  piracy  under  the  laws  of 
both  countries  ;  the  United  States  having  so  declared  it,  by  their  ante- 
cedent act  of  the  15th  of  May,  1820,  and  it  being  understood  between 
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the  contracting  parlies,  as  a  preliminary  to  the  raiification  of  the  can* 
veniioD  by  the  United  States,  iliai  Great  Britain  should,  by  an  act  of  ber 
pBrlianient,  concur  in  a  similar  declaratiun. 

With  great  promptitude,  and  in  accordance  willi  this  agreement,  such 
ail  act  was  passed,  declaring  the  African  slave  trade  to  be  piracy,  and 
annexing  to  it  the  penally  denouneed  against  this  crime  by  the  common 
law  or  nations.  A  copy  of  this  act  was  transmiited,  by  tlie  British  go- 
vernraent,  to  the  executive  of  the  United  :>tates,  and  tlie  convention  sub- 
milled,  by  the  I'resideui,  to  the  Senate,  Tor  ihdr  advice  itnd  consent. 

The  convention  was  approved  by  the  Senate,  with  certain  qualilica- 
lions,  toali  of  which,  eicepi  one,  Great  Britain,  evb  modo,  acceded  :  her 
government  having  instructed  its  minister  in  Washington  to  lender  to  the 
acceptance  of  the  United  Slates,  a  treaty,  agreeing,  in  every  particular 
cicepl  one,  with  the  terms  approved  by  the  Senate.  This  exception, 
the  message  of  the  President  to  the  Huuse  of  Representatives  presumes 
"  not  to  be  of  sufficient  magnitude  to  defest  an  object  so  near  to  the  heart 
of  both  nations,"  as  the  abolition  of  the  African  slave  trade,  "  and  so 
desirable  to  the  fiiends  of  humanity  throughout  the  world."  But  the 
President  further  adds,  "  that,  as  objections  to  the  principle  recommend- 
ed by  the  House  of  Representatives,  or,  at  least,  to  the  consequences 
inseparable  from  it,  and  which  are  understood  to  apply  to  the  law,  have 
been  raised,  which  may  deierre  a  reconsideration  of  the  whole  subject, 
lie  has  thought  proper  to  suspend  the  conclusion  of  a  new  convention, 
until  the  definitive  sentiments  of  Congress  can  be  ascertained." 

Your  committee  are  therefore  required  to  review  the  grounds  of  the 
law  •f  1820,  and  the  resolution  of  1823,  to  which  the  rejected,  or,  a« 
they  rather  hope,  tlie  suspended  convention,  referred.  The  former  was 
the  joint  act  of  both  branches  of  Congress,  approved  by  the  President ; 
lh«  Jatier,  although  adopted  wttfa  extraordinary  unanimity,  was  the  single 
act  of  the  House  of  RepreKiitatives, 

Upon  the  pnncipb  or  infenfioM  of  the  act  of  Congress  of  1830,  ma- 
king the  slave  trade  punishable  as  piracy,  the  history  of  the  act  may  re- 
flect some  light. 

A  bill  from  the  Senate,  entitled  "An  act  to  continue  in  force  the  act 
to  protect  the  commerce  of  the  United  States,  and  punish  the  crime  of 
piracy,  and  also  to  make  further  provision  to  punish  the  crime  of  pira- 
cy," came  to  the  House  of  Representatives  on  the  27th  of  April,  1 820, 
and  was,  on  the  same  day,  referred  to  a  committee  of  the  whole,  to  which 
had  been  referred  a  bill  of  similar  purport  and  title,  that  had  originated 
in  the  House  of  Representatives. 
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Upon  the  8th  of  May  foUowii^^  the  committee  on  the  suppression  of 
the  slave  trade  reported  an  amendment  of  two  additional  sections  to  the 
Senate's  bill ;  also,  a  bill  to  incorporate  the  American  Society  ibr  coloni- 
zing the  free  people  of  colour  of  the  United  states,  and  three  joint  reso« 
lutions,  two  of  which  related  to  the  objects  of  that  society  ^  but  the  first 
of  which,  in  behalf  of  both  Hooses  of  Congress,  reqoestedthe  President 
^to  consult  and  negotiate  with  all  the  governments  where  ministers  of 
the  United  States  are,  or«hall  be,  accredited,  on  the  means  of  effectin|; 
an  entire  and  immediate  abolition  of  the  African  slave  trade."  The 
amendatoiy  sections  denounced  the  guilt  and  penalty  of  piracy  against 
any  citizen  of  the  United  States,  of  the  crew  or  company  of  any  foreign 
vessel,  and  any  person  whatever  of  the  crew  or  company  of  any  Ame- 
rican vessel,  who  should  be  engaged  in  this  traffic 

The  amendments,  bill,  and  resolutions,  along  with  the  explanatory 
report,  which  accompanied  them,  were  referred  to  the  committee  of  the 
whole  above  mentioned  ;  and  on  the  11th  of  the  same  month,  the  House 
proceeded  to  consider  them.  After  a  discussion  in  the  committee,  tbe 
piracy  bill;  and  its  amendments,  having  been  adopted,  were  reported, 
and  both  were  concurred  in  by  the  House.  The  following  day,  the  bill, 
as  amended,  being  then  on  its  passage,  a  motion  was  debated  and  nega^ 
iivedy  to  recommit  the  bill  to  a  select  committee,  with  an  instruction  to 
strike  out  the  last  section  of  the  amendment.  The  bill  then  passed,  and 
was  ordered  to  be  returned,  as  amended,  to  the  Senate. 

On  the  same  day,  a  motion  prevailed  to  discharge  the  committee  of 
the  whole  from  the  further  consideration  of  the  bill,  and  the  resolutions 
which  accompanied  the  report;  and  the  particular  resolution,  already 
recited,  being  under  consideration,  to  try  the  sense  of  the  House  on  its 
merits,  it  was  moved  to  lay  it  on  the  table.  The  yeas  and  nays  having 
been  ordered  on  this  motion,  it  was  rejected  by  a  majority  of  78  to  S5 
members.  It  having  been  again  proposed  to  postpone  the  resolution, 
till  the  ensuing  or  second  session  of  the  same  Congress,  and  this  propo- 
sal being  also  determined  in  the  negative,  the  resolution  wu  engrossed, 
read  the  third  time,  passed,  and  ordered  to  be  transmitted  to  the  Senate 
on  the  same  day  with  the  piracy  bill. 

The  amendments  of  this  bill  underwent  like  scrutiny  and  debate  in 
the  Senate,  and  were  finally  concurred  in,  the  day  after  they  were  re- 
ceived from  the  House  of  Representatives,  without  any  division  appa- 
rent on  the  journal  of  that  House. 

The  resolution  which  had  been  received  by  the  Senate,  at  a  different 
hour  of  the  same  day,  was  read  a  second  time  on  the  15th  of  May,  was 


totlKrtakco  up  and  cootideiedyV  in  committee  of  tbe  whole,  reported 
to  tiM  House  without  unendmeiit,  ud  ordered,  after  dehate,  to  passtoa 
thifd  readiof .  But  this  being  the  last  day  of  the  session  of  Coogress, 
aod  a  single  member  obfecting  ^  liiat  it  was  against  one  of  the  rules  of 
the  Senate  to  read  it  the  third  time  on  the  same  day  without  nnanimoas 
ooosent,*'  it  remained  on  the  table  of  that  body,  on  iu  final  adjoummeot, 
after  an  ineffectual  efibrt  to  suspend  one  of  their  rules,  against  which 
many  of  the  friends  of  the  resolution  felt  themselves  compdled,  by  their 
ihvanable  usage,  to  vote  in  union  with  its  enemies. 

One  of  the  objections  to  the  resolution  in  the  Senate,  was  /bunded 
upon  the  peculiar  relation  of  that  branch  of  the  National  Legislature  to 
the  Executive,  in  the  ratification  of  treaties ;  which  seemed,  in  the  ofn- 
nion  of  those  who  urged  this  argument,  to  interdict  their  concurrence  in 
a  request  of  the  Presidmt  to  institute  any  n^otiation  whatever. 

A  cotemporary  exposition  of  the  object  of  the  amendments  of  the 
piracy  bill,  and  the  resolution,  which  the  House  of  Representatives 
adopted,  by  so  large  a  majority,  will  be  found  in  the  report,  which  accom- 
panied them,  from  the  committee  cm  the  suppression  of  the  slave  trade, 
and  which  is  hereto  annexed.  (A.)  Those  objects,  it  will  be  seen,  were 
in  perfect  accordance  with  each  other.  They  were  designed  to  intro- 
duce,  by  treaty,  into  the  code  of  international  law,  a  principle,  deemed 
by  the  committee  essential  to  the  abolition  of  the  African  slave  trade, 
that  it  should  be  denounced  and  treated  as  piracy  by  the  civilized  world. 

The  resolution  being  joint,  and  having  failed  in  the  Senate,  for  the 
reason  already  stated,  the  subject  of  it  was  revived  iu  the  House  of  Re- 
presentatives, at  a  very  early  period  of  the  succeeding  session  of  Con- 
gress, by  a  call  for  information  from  the  Executive,  which,  being  received, 
was  refenred  to  a  committee  of  the  same  title  with  the  last.  Their  re- 
port, after  reviewing  all  the  antecedent  measures  of  the  United  States 
for  the  suppression  of  the  slave  trade,  urgently  recommended  the  co- 
operation of  the  American  and  British  navy  against  this  traffic,  under  the 
guarded  provisions  of  a  common  treaty,  authorizing  the  practice  of  a 
qualified  and  reciprocal  right  of  search. 

This  report,  which  is  also  annexed,  closed  with  a  resolution,  request- 
ing '^  the  President  of  the  United  States  to  enter  into  such  arrangements 
as  he  might  deem  suitable  and  proper,  with  one  or  more  of  the  mari- 
time powers  of  Europe,  for  the  effectual  abolition  of  the  African  slave 
trade.'-  (B.) 

The  United  States  had,  by  the  treaty  of  Ghent,  entered  into  a  fra-mal 
stipulation  with  Great  Britain,    <'  that  both  the  contracting  parties 
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shall  use  their  best  endeavours  to  accomplish  the  entire  abolition  of  this 
traffic." 

The  failure  of  the  only  jmnt  attempt  whith  had  been  made  by  £ng* 
land  and  America,  at  the  date  of  this  report^  to  give  effect  to  this  pro* 
vision,  being  ascribable,  in  part,  to  a  jealousy  of  the  views  of  the  for^. 
mer,  corroborated  by  the  language  and  conduct  of  one  of  the  principti 
maritime  powers  of  Europe,  in  relation  to  the  same  topic,  the  committee 
referred  to  the  decision  of  Sir  William  Scott,  in  the  case  of  the  Freoeh 
ship  Le  Louis,  to  demonstrate  that  Great  Britain  daimed  no  right  of 
search,  in  peace,  but  such  as  the  consent  of  other  nations  shoold  accdrd 
to  her  by  treaty ;  and  sought  it  by  a  fair  exchange,  in  this  tnmquil  mode, 
for  the  beneficent  purpose  of  an  enlarged  humanity. 

Certain  facts,  disclosed  by  the  diplomatic  correspondence  of  France 
and  England,  during  the  pendency  of  that  case  in  the  British  Court  of 
Admiralty,  were  calculated  to  guard  the  sympathies  of  America  from 
being  misguided  by  the  language  of  the  former  power.  .  • 

The  painful  truth  was  elicited,  thisU  France  had  evaded  the  ezecutiNi 
of  her  promise  at  Vienna,  to  Europe  and  mankind.  That  she  had, 
long  after  the  date  of  that  promise,  tolerated,  if  she  had  not. cherished^ 
several  branches  of  a  traffic,  which  she  had  concurred  in  denouncing  :to 
be  the  opprobrium  of  Christendom,  and  which  she  had  subsequently 
bound  herself,  by  the  higher  obligations  of  a  solemn  treaty,  to  aboliih, 
as  inconsistent  with  the  laws  of  God  and  nature. 

Succeeding  events  in  the  councils  of  the  French  nation,  have  not  im- 
paired the  force  of  this  testimony.  What  authority  can  be  accorded  to 
the  moral  influence  of  a  government  which  rasults  the  humanity  of  a 
generous  and  gallant  people,  by  pleading,  in  apology  for  the  breach  of 
its  plighted  faith,  that  its  subjects  required  the  indulgence  of  this  guilty 
traffic ! 

The  Emperor  Napoleon,  whore-established  this  commerce  on  the 
ruins  of  the  French  Republic,  also  abolished  it  again,  when  he  sought  to 
conciliate  the  people  of  France,  during  that  transient  reign,  which  im- 
mediately preceded  his  final  overthrow. 

Congress  adjourned  without  acting  on  this  report. 

By  an  instruction  to  the  committee  on  the  suppression  of  the  slave 
trade,  of  the  15th  of  January,  1822,  the  same  subject  was  a  third  tune 
brought  directly  before  the  House  of  Representatives.  The  instruction 
called  the  attention  of  the  committee  ,to  the  present  condition  of  the 
African  slave  trade ;  to  the  defects  of  any  of  the  existing  laws  for  its  sup- 
pression, and  to  their  appropriate  remedies.    In  the  report,  made  in  obe- 
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Oience  to  tills  instruclion,  on  tbe  12th  oi'  April,  1822,  t lie  committee 
Slate,  tliat  after  having  coosulied  bII  ihe  evidence  wiiliin  their  reach, 
the]'  are  brought  to  the  mouToCul  conclusira,  Ibat  (he  traffic  prevailed  lo 
a  greater  extent  than  ever,  and  with  tncreased  roaligniiy  ;  thai  its  totul 
suppression,  or  even  sensible  diminuliou,  cannot  be  cipecied  fram  tbe 
separate  and  disunited  elVorts  gr  one  or  more  Stales,  so  long  as  a  single 
flag  remains  lo  cover  il  from  deieciion  and  punishment.  Tliey  renew, 
therefore,  as  ibe  only  practicable  and  elficipnt  remedy,  the  concurrence 
of  the  United  Stalea  with  the  maritime  powers  of  Europe,  in  a  modi&ed 
and  reciprocal  exercise  of  tbe  right  of  search. 

Id  closing  their  rqjori,  the  committee  add,  in  elTect,  ibal  they  "  can- 
not douht  that  the  people  of  America  liave  ihe  intelligence  to  disliaguish 
between  (be  rigbi  of  searching  a  neutraJ  on  tbe  high  seas,  in  time  of  war, 
claimed  by  some  belligerents,  and  that  mutjal,  restricted,  and  peaceful 
concession,  by  treaty,  suggested  by  the  committee, and  which  is  demand- 
ed in  the  name  of  suffering  humanity."  ThecBinmiltee  had  before 
intimated,  that  the  remedy  which  ibey  recommended  to  ihc  Ilnuie  of 
Representatives,  presupposed  ilie  exercise  of  tbe  authority  of  another 
deparlmenl  of  ilie  government ;  and  that  objeciions  lo  the  exercise  of  this 
authority,  in  the  mode  which  they  hitd  presumed  Id  suggesi^had  hitherto 
existed  in  ittal  department.  Their  report,  also  annexed,  closed  with  a 
rcsolntion  diffitring  in  no  other  respect  from  thai  of  tbe  preceding  ses- 
sion, than  that  it  did  not  require  the  concurrence  of  the  Senate,  for  the 
reason  already  suggested.  (C.) 

Tke  report  and  resolution  were  referred  lo  a  committee  of  the  whole, 
and  never  Artber  considered. 

After  a  dday  till  the  30(h  of  the  succeeding  February,  a  resohition 
was  lubiiHtted  to  tbe  House,  which  was  evidently  a  part  uf  the  same  sys- 
tem of  measures,  for  the  suppression  of  the  slave  trnde,  which  had  been 
b^nbythe  act  of  the  3d  of  Hsrch,  1819,  and  followed  up  by  the 
connected  series  of  reports  and  rcaolutions,  which  the  committee  have 
reviewed,  and  which  breathe  the  same  spirt . 

This  resolution,  in  proposing  to  make  tbe  slave  trade  piracy,  by  the 
consent  of  ntankind,  sought  to  supplant,  by  a  measure  of  greater  rigour, 
tbe  qualified  intemalkiflal  exchange  of  the  right  of  search  for  the  appre- 
bvuiMi  of  the  Afrksn  slave  detJer,  and  the  British  system  of  mixed  tri- 
biraiilijCrealed  for  bis  trial  and  punishmeBt:  a  system  of  which  expcrieoce, 
md  Ihe  recent  extension  of  (fac  traffic  that  it  sought  to  limit,  had  disclo- 
sed the  entire  inefficacy. 

TNe  United  StTOs  bad  already  eMdiliriied  tbe  true  denonunation  and 
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grade  of  this  offence,  by  a  nuiucipal  lair.  Tbe  reaolutioo  contempla- 
ted,  as  did  the  report  which  accompanied  anil  expouoded  thai  law,  tke 
asteasioQ  of  its  principle,  by  negolifttioy»y  to  the  code  of  aU  nations. 

It  denounced  the  aathors  of  |his  stupendous  iniquity,  as  the  eoamiei 
of  the  human  race,  and  armed  aU  men  with  authority  to  detect,  pursue, 
acreat,  and  punish  them. 

Such  a  measure,  to  succeed  to  its  fullest  extent,  must  liaTe  a  beginning 
somewhere.  Commencuig  with  tbe  consent  of  any  two  states,  to  cagard 
it  as  binding  on  themselves  only,  it  would,  hy  <he  giudnal  accesiioo  ol 
others,  enlarge  ^  sphere  of  its  openstion,  .until  it  embraced,  as  the  ceso^ 
lulion  contemplated,  all  the  maritime  powers  of  'the  ciyilised  wodd. 

While  it  invdved  of  necessity  the  visit  and  search  of  piratical  mend», 
as  heUigerent  rigktt  against  the  common  enemies  of  man,  it  avoided  all 
complexity,  difficulty,  and  deky,  in  the  seisure,  condemnaition,  and  pun« 
ishment  of  the  pirate  himself.  It  made  no  distinotlon  in  lavomr  of  those 
pirates  who  prey  upon  the  property,  against  those  who  seize,  torture,  and 
kill,  or  consign  to  interminable  and  hereditary  slavery,  the  persons  of 
their  enemies. 

Your  committee  are  at  a  lass  for  tbe  foundation  of  any  such  discrimina* 
tioa*  b  is  believed,  that  the  most  ancient  piracies  consisted  in  convert* 
ii^annooent  captives  into  slaves ;  and  those  wece  not  attended  with  tbe 
destruction  of  one  third  of  their  victims,  by  loathsome  confinement  and 
iQOiirtal  disease. 

While  the  modem,  therefore,  accords  with  the  ancient  denomination 
of  4his  crime,  its  punishment  is  not  disproportionate  to  its  guilt.  It  has 
robbery  and  murder  for  its  mere  accessories,  and  moistens  one  continent 
with  blood  and  tears,  in  order  4o  curse  another,  by  slow  consuming  juin, 
physical  and  moral. 

One  high  consohaion  attends  upon  the  new  remedy  for  this  frightful 
and  prolific  evil.  If  once  successful,  it  will  for  ever  remain  so,  until,  be* 
ing  unezerted,  its  very  application  will  be  found  in  history  alone. 

Can  it  be  doubted,  that  if  ever  legitimate  commerce  shall  supplant  the 
source  of  this  evil  in  Africa,  and  a  reliance  on  other  supplies  of  labour, 
its  use  elsewhere,  a  revival  of  the  slave  trade  will  be  as  impracticable  as 
a  reversion  to  barbarism  ? — that,  after  the  lapse  of  a  century  from  its 
extinction,  except  where  the  consequences  of  the  crime  shall  survive, 
tbe  stories  of  the  African  slave  trade  will  become  as  improbable  among 
the  unlearned,  as  the  expeditions  of  the  heroes  of  Homer  ? 

The  principle  of  the  law  of  1820,  making  the  slave  trade  a  statutory 
piracy,  and  of  the  resolution  of  the  House  of  Representatives,  of  May, 

VoL.X,  B 
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1823,  wliifli  sought  to  repder  iliis  drnuDcialJon  of  thnt  ollfcncc  unirer- 
bbI, cannot,  tlierefon^,  be  misunderstood. 

It  was  not  mtBConceived  by  the  House  o(  Rcpri'scnlativcs,  whrn  r»- 
tified  witli  almost  unprecedented  unanimity. 

An  unfounded  suggestion  has  been  heard,  that  the  abortive  attempt  10 
amend  the  resolution,  indicated  that  it  was  not  considered  as  involving 
the  right  of  search.  The  opposite  conclusion  b  the  more  rationsl,  if 
not,  indeed,  irresistible  ;  that  having,  by  the  denomination  of  the  crime, 
provided  for  the  detection,  trial,  and  punishment  of  the  criminal,  an 
amendment,  designing  to  add  what  was  already  included  in  the  main 
proposition,  would  be  superfluous,  if  not  absurd.  But  no  such  amend- 
ment iro«  rejected.  The  House  of  Kepreseniatives,  very  near  the  close 
of  the  session  of  1823,  desirous  of  economizing  time,  threatened  to  be 
consumed  by  a  protracted  debate,  entertained  the  prrtiaut  ipieition, 
while  an  amendment,  the  only  one  offered  to  the  resolution,  was  depend- 
ing. The  effect  of  the  previous  question  was  to  bring  on  an  immnliatc 
decision  upon  the  resolution  itself,  wliich  was  adopted  by  a  vote  of  131 
members  to  y. 

It  is  alike  untrue,  that  the  resolution  was  regarded  with  indiHerence. 
The  Home  had  been  prepared  to  pass  it  without  debate,  by  a  (eries  of 
measures,  having  their  origin  in  1819,  and  steadily  advancing  to  ma- 

Before  the  resolution  £d  pass,  two  motions  had  been  inbmitted,to 
lay  it  on  the  table,  and  to  postpone  it  to  a  future  day.  The  former  was 
remsted  by  an  ascertained  majority  of  104  to  23;  the  latter,  without  a 
division. 

Is  the  House  now  ready  to  retrace  its  MepB  ? 

The  committee  believe  not.  Neither  the  people  of  America,  nor 
their  representatives,  will  sully  the  glory  they  have  earned  by  their 
early  labour,  and  steady  perseverance,  in  sustaining,  by  their  Federal 
and  State  Governments,  the  cause  of  humanity  at  home  and  abroad. 

The  calamity  inflicted  upon  them  by  the  introduction  of  slavery,  in 
a  form,  and  to  an  extent  forbidding  its  hasty  alleviation  by  intemperate 
zeal,  is  imputable  to  a  foreiga  cause,  for  which  the  past  is  responsible  to 
(he  present  age.  They  will  not  deny  to  themselves,  end  to  mankind, 
a  generous  co-operation  in  the  only  efficient  measure  of  retributive 
justice,  to  an  insulted  and  afflicted  continent,  and  to  an  injured  and  de- 
graded race. 

In  the  independence  of  Spanish  and  Portuguese  America,  the  com- 


APPENDIX.  11 

mittee  behold  a  speedy  termination  of  the  few  remaining  obstacles  to 
the  extension  of  the  policy  of  the  resolution  of  May,  1823. 

Brazil  cannot  intend  to  resist  the  voice  of  the  residue  of  the  con- 
tinent of  America ;  and  Portugal,  deprived  of  her  great  market  for 
slaves,  will  no  longer  have  a  motive  to  resist  the  common  feelings  of 
Europe.  And  yet,  while  from  the  Rio  de  la  Plata  to  the  Amazon,  and 
through  the  American  archipelago,  the  importation  of  slaves  covertly 
continues,  if  it  be  not  openly  countenanced,  the  impolicy  is  obvious,  of 
denying  to  the  American  shore  the  protective  vigilance  of  the  only 
adequate  check  upon  this  traffic. 

Your  committee  forbear  to  enter  upon  an  investigation  of  the  parti- 
cular provisions  of  a  depending  negotiation,  nor  do  they  consider  the 
message  referred  to  them  as  inviting  any  such  inquiry. 

They  will  not  regard  a  negotiation  to  be  dissolved,  which  has  ap- 
proached so  near  consummation,  nor  a  convention  as  absolutely  void, 
which  has  been  executed  by  one  party,  and  which  the  United  States, 
having  first  tendered,  should  be  the  last  to  reject. 


(A.) 

Report  of  the  Committee  to  whom  was  referredj  at  the  commencement 
of  the  present  eenion  of  Congress^  so  much  of  the  President's  Mes- 
sage  as  relates  to  the  Slave  Trade,  accompanied  with  a  Bill  to  titcor- 
porate  the  American  Society  for  coUmixing  the  free  people  of  colour 
of  the  United  States, 

Mat  8, 1820. — Read  twice,  anH,  with  the  bill,  committed  to  the  Committee  of  the 
whole  House  on  the  bill  from  the  Senate,  to  continue  in  force  an  act  to  protect 
the  commerce  of  the  United  States,  and  punish  the  crime  of  piracy,  Sic.  6ic, 

The  Committee  on  the  Slave  Trade,  to  whom  was  referred  the  memo- 
rial of  the  President  and  Board  of  Managers  of  the  American  Society 
for  colonizing  the  free  people  of  colour  of  the  United  States,  have; 
according  to  order,  had  under  consideration  the  several  subjects 
therein  embraced,  and  report : — 

That  the  American  Society  was  instituted  in  the  City  of  Washington, 
on  the  28th  of  December,  I8l6,  for  the  benevolent  purpose  of  affonl^ 
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ing  rtt  ihc  free  people  of  colour  of  the  United  Suies  the  means  of  ej- 
Iab]i*Iiing  oii«  or  more  liiili^peniltni  colonies  on  ihr-  nesWrn  coail  oT 
MViai,  Aft^r  sscerlaliiiug,  by  a  mission  Ki  llial  ruiilIncnT,  and  other 
pi^ltminary  ioquirit-i,  Ihal  ihrtr  ob>Cl  \»  practicable,  the  Society  re- 
iliiMfs  of  the  Cangmn  of  th<-  Unitctl  Sihiw  a  chnri.-r  of  incorporation, 
(iml  siicli  other  legislative  aid  as  iheir  eilK-rprise  may  bi-  tlioiiiihl  lo  aierii 
and  ri'tiiitre. 

Tiie  mentorialisia  unlicipaie  from  rlc  MicceaseonSFqiiencc^  the  mon 

I      bcDfticiHl  to  the  free  p«>pi-  of  cnlnor  ihimsHtes,  lo  the  several  >t«M 

in  which  tln^y  at  pri-s.iit  rt-Milf,  and  lo  thai  c.milneni  which  rs  lo  bt-  lh« 

I     scat  of  their  future  oiibli^lmient.     PHMJntf  by  the  foundation  of  these 

I     BntJCTpaiinna,  wlticli  will  be  seen  in  the  annual  n.-poii!i  of  the  Society 

I     Diui  tlieir  former  meniorinls,  ibe  attention  of  the  cummittt'c  has  been 

particularly  druwn  (o   the  eoniiejion    which    the  memorialists  have 

'     ttsced  bciwce))  their  purpose  and  the  policy  of  the  receni  act  of  Con- 

gresi,  lor  the  more  elTccluiil  abolition  of  ihc  AfricRu  slave  trade. 

Experience  has  demonatraicd  thftt  this  deleatatile  traHic  can  be  no 
where  so  successfully  assailed,  as  on  the  coast  upon  which  It  originates. 
I  Not  only  does  the  collection  and  embarkation  of  its  utinatural  cargoes 
I  consume  more  time  than  their  subsequent  dislribulion  and  sale  in 
I  the  mnrkei  for  which  they  ate  destined,  but  the  African  coast,  frequented 
by  the  slave  ships,  is  indented  with  f'O  fi?w  com ro odious  or  accessible 
harbours,  that,  notwithstanding  its  great  extent,  it  could  be  guarded  by 
the  vigilance  of  a  few  active  cruisers.  If  lo  these  be  added  colonies  of 
civilized  blacks,  planted  Id  commanding  situations  along  tliut  coast,  do 
slave  ship  could  possibly  escape  detection  j  and  thus  the  security,  as 
well  as  the  enhanced  profit  which  now  cherishes  this  illicit  trade,  would 
be  effectually  counteracted.  Such  colonies,  by  diffusing  a  taste  for  le- 
gitimate commerce  among  the  native  tribes  of  that  fruitful  continent, 
would  gradually  destroy  among  them,  also,  the  only  incentive  of  a  traffic 
which  has  hitherto  rendered  all  African  labour  insecure,  and  spread 
desululion  over  one  of  the  most  beautiful  regions  of  the  globe.  The 
colonies,  and  the  armed  vessels  employed  in  watching  the  African  coast, 
while  they  co-operated  alike  in  the  cause  of  humanity,  would  afford  lo 
each  other  mutual  succour. 

There  is  a  single  consideration,  however,  added  to  the  preceding 
view  of  this  subject,  which  appears  to  your  commillee,  of  Itself,  con- 
clusive of  the  tendency  of  the  views  of  the  memorialists  to  further  the 
operation  of  the  act  of  the  3d  of  AUrch,  IS19.  That  act  ikot  only 
revokes  the  autborily  antecedently  given  (o  (he  Mveral  state  Bad  territo 
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rial  goTernmentSy  to  dispose,  as  they  pleased,  of  thos^  African  captives, 
who  might  be  liberated  by  the  tribunals  of  the  United  States,  bot  an- 
thorises  and  requires  the  President  to  restore  them  to  their  native  coun- 
try. The  unavoidable  consequence  of  this  just  and  humane  provision, 
is,  to  require  some  preparation  to  be  made  for  their  temporary  succour, 
on  being  relanded  upon  the  African  shore.  And  no  preparation  can 
prove  so  congenial  to  its  own  object,  or  so  economical,  as  regards  the 
government  charged  with  this  charitable  duty,  as  that  which  would  be 
found  in  a  colony  of  the  free  people  of  colour  of  the  United  Statef. 
Sustained  by  the  recommendations  of  numerous  scxrieties  in  every  part 
of  the  United  States,  and  the  approving  voice  of  the  legislative  asaem- 
blies  of  several  States,  without  inquiring  into  any  other  tendency  of  the 
object  of  the  memorialists,  your  committee  do  not  hesitate  to  pronounce 
it  deserving  of  the  coimtenance  and  support  of  the  Greneral  Grovem- 
ment.  The  extent  to  which  these  shall  be  carried,  is  a  question  not  so 
easily  determined. 

The  memorialists  do  not  ask  the  Government  to  assume  the  jurisdic- 
tion of  the  territory,  or  to  become,  in  any  degree  whatever,  responsible 
for  the  future  safety  or  tranquillity  of  the  contemplated  colony.  They 
have  prudently  thought,  that  its  external  peace  and  security  would  be 
most  effectually  guarded,  by  an  appeal  in  its  behalf  to  the  philanthropy 
of  the  civilized  world  ;  and  to  that  sentiment  of  retributive  justice,  with 
which  all  Christendom  is  at  present  animated  towards  a  much  injured 
continent. 

Of  the  constitutional  power  of  the  General  Government  to  grant  the 
limited  aid  contemplated  by  the  accompanying  bill  and  resolutions,  your 
committee  presume,  there  can  exist  no  shadow  of  doubt ;  and  they 
leave  it  to  a  period  of  greater  national  prosperity  to  determine  how  far 
the  authority  of  Congress,  the  resources  ot  the  National  Government,  and 
the  welfare  and  happiness  of  the  United  States,  will  warrant  or  require 
its  extension. 

Your  committee  are  solemnly  enjoined  by  the  peculiar  object  of  their 
trust,  and  invited  by  the  suggestion  of  the  memorialists,  to  inquire  into 
the  defects  of  the  existing  laws  against  the  African  slave  trade.  So  loi^ 
as  it  is  in  the  power  of  the  United  States  to  provide  additional  restraints 
upon  this  odious  traffic,  they  cannot  be  withheld,  consistently  with  jus- 
tice and  the  honour  of  the  nation. 

Congress  have  heretofore  marked,  with  decided  reprobation,  the  au- 
thors and  abettors  of  this  iniquitous  commerce,  in  every  form  which  it 
assumes ;  from  the  inception  of  its  unrighteous  purpose  in  America, 
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ihroufh  all  the  subsequent  stsges  or  its  progress,  (o  its  tioal  consumms- 
dor  ;  ihe  outwiird  voyage  ;  the  cruel  seizure  and  forcible  abduction  of 
the  unfortunate  African  from  his  native  hdme,  and  the  fraucJulenl  transfer 
of  the  property  thu4  acquired.  It  may,  however,  be  questioned,  if  a 
proper  discrliuiDHtion  of  their  relative  guill  has  entered  into  the  tnca- 
Bure  of  punishment  annexed  to  these  criminal  acts. 

Your  commitlee  cannot  perceive  wherein  the  oflVnce  of  kidnapping 
an  unuflendiatr  inhabitant  of  a  foreign  country  ;  of  chainlno;  him  down 
lur  a  seriesof  days,  weeks,  and  monitis,  amidst  the  dying  and  the  dead, 
to  the  pestilenliaf  hold  of  a  slave  ship ;  of  consigning  him,  if  he  chance 
to  live  out  llic  voyage,  to  perpetual  slavery  in  a  remote  and  unknown 
land,  differs  in  malignity  from  piracy,  or  why  a  milder  punislimeai 
should  foUon  the  one,  thun  ihe  othi^r  crime. 

On  (he  other  hand,  the  purchase  of  the  unfortunate  African,  afler  his 
enlargement  from  the  lloaling  dungeon  which  wa/ls  him  to  the  foreiga 
market,  however  criminal  in  itself,  and  yet  more  in  its  tendency  to  oa- 
cours^e  this  abominable  traffic,  yields  in  atrocity  to  the  violent  seinire 
of  his  person,  his  sudden  and  unprepared  separation  from  his  family, 
his  kindred,  bis  friends,  and  his  country,  followed  by  all  the  horror*  of 
the  middle  passage.  Are  there  not  united  in  this  olTence  all  that  is  most 
iniquitous  in  theH,  most  daring  in  robbery,  and  cruel  in  murder  ?  Its 
conspqufnces  to  the  victim,  if  he  survives  ;  to  the  country  which  ro 
ceives  him,  and  to  that  from  which  he  is  torn,  are  alike  disastrous.  If 
the  internal  wars  of  Africa,  and  their  desolating  effect,  may  be  imputed 
to  the  slave  trade,  and  that  the  greater  part  of  them  must  now,  cannot  be 
questioned,  this  crime,  considered  in  its  remote,  as  well  as  its  proximate 
consequences,  is  the  very  darkest  in  the  whole  catalogue  of  human  ini- 
quities ;  and  its  authors  should  be  regarded  as  hoites  humani  generit. 

In  proposmg  to  the  House  of  Representatives  to  make  such  part  of 
this  offence  as  occurs  upon  the  ocean  piracy,  your  committee  are  ani- 
mated, n<it  by  tlie  desire  of  manifesting  to  the  world  the  horror  witb 
which  it  is  viewed  by  the  American  people  ;  hut  by  the  confident  eipec* 
tation  of  promoting,  by  this  example,  its  more  certain  punishment  by  all 
nations,  and  its  absolute  and  dnal  extinction. 

May  il  not  be  believed,  that  when  the  whole  civilized  world  sliall  have 
denounced  the  slave  trade  us  piracy,  it  will  become  as  unfrequent  as  any 
other  species  of  that  uffence  against  the  law  of  nations  ?  It  it  unrea- 
sonable to  suppose,  that  negotiation  will,  with  greater  facility,  introduce 
into  that  law  such  a  provision  as  is  here  proposed,  when  it  shall  have 
been  already  incorporated  into  the  separate  code  of  each  State  ? 
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The  maritime  powers  of  the  Christian  world  have,  at  length,  concur- 
red in  pronouncing  sentence  of  condemnation  against  this  traffic.  The 
United  States,  having  led  the  way  in  forming  this  decree,  owp  it  to  them- 
selves, not  \o  follow  the  rest  of  mankind  in  promoting  its  vigorous  exe- 
cution. 

If  it  should  he  objected,  that  the  legislation  of  Congress  would  be  par- 
tial, and  its  benefit,  for  a  time  at  least,  local,  it  may  be  replied,  that  the 
constitutional  power  of  the  government  has  already  been  exercised  in 
defining  the  crime  of  piracy,  in  accordance  with  similar  analogies,  to 
that  which  the  committee  have  sought  to  trace  between  this  general  of- 
fence against  the  peace  of  nations  and  the  slave  trade. 

In  some  of  the  foreign  treaties,  as  well  as  in  the  laws  of  the  United 
States,  examples  are  to  be  found  of  piracies,  which  are  not  cognizable, 
as  such,  by  the  tribunals  of  all  nations.  Such  is  the  unavoidable  con- 
sequence of  any  exercise  of  the  authority  of  Congress,  to  define  and 
punbh  this  crime.  The  definition  and  the  punishment  can  bind  the 
United  States  alone. 

A  bill  from  the  Senate,  making  further  provision  for  the  exercbe  of 
this  constitutional  power,  being  now  before  the  House  of  Representa- 
tives, your  committee  beg  leave  to  ofier  such  an  amendment  of  its  pro- 
visions, as  shall  attain  the  last  object  which  they  have  presumed  to  re- 
commend. 


(B.) 

Report  of  the  Committee  to  which  was  referred  eo  much  of  the  Preei" 
denfe  Message  as  relatee  to  the  Slave  Trade. 

FxBRVART  9, 1821. — Read,  and  ordered  to  lie  upon  the  table. 

The  committee,  to  which  is  referred  so  much  of  the  President's  mes- 
sage as  relates  to  the  Slave  Tiade,  and  to  which  are  referred  the 
two  messages  of  the  President,  transmitting,  in  pursuance  of  the  re- 
solution of  the  House  of  Representatives,  of  the  4th  of  December,  a 
report  of  the  Secretary  of  State,  and  enclosed  documents,  relating 
to  the  negotiation  for  the  suppression  of  the  Slave  Trade,  report : — 

That  the  committee  have  deemed  it  advisable,  previous  to  entering 
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into  a  contideratioa  of  tlie  proposed  co-operaiion  to  exIeMaiiiBie  the 
s1bv»  tnAe,  lo  lake  a  sumiaary  reviev  of  ibf  constitution  and  laws  of 
tbe  Unitnl  Sitites  relating  to  ibis  subject.  Ii  will  disdosp  the  parim(- 
neiB  and  seal  whli  n-tuch  iliis  nation  bNs  been  octoNted,  and  the  iBiidable 
ambilion  thai  btiaanimntf^  hpr councils  iiilakf  a  lead  in  the  reformation 
of  adM^Rci-ftilpriictici',  and  one  wbich  is  productivr  nfsomud)  luiinan 
■nisrry  ;  ii  will,  liy  displ^iyioi;  the  contiant  anxiety  of  thii  natioo  to  sup- 
prrMlhc  ATrican  »lave  trade,  afTotd  ampk  testiiDony  ibat  she  will  be  tiie 
last  to  |>enevere  in  meuuns  wisely  digested,  to  eflecrume  tliiii  ^reut  and 
inait  desirable  object,  whenever  such  measures  can  b«  atjopied  in  cvnsis- 
tenry  with  the  leading  principles  of  her  local  institutions. 

la  consequence  of  the  existence  uf  slavery  in  many  of  the  Staii's, 
vben  British  Golcini<>s,  the  habits,  and  means  of  carrying  on  inditxiry, 
could  nut  be  auildenly  changed ;  and  (he  consiituiion  of  the  United 
Scatt^s  yielded  lu  the  juuvisioii,  thai  the  migraiioa  or  iinponation  of  such 
persons,  as  any  of  tbe  stales  now.  existing  shall  think  propir  to  admit, 
shall  not  be  prohibited  by  the  Congress  prior  to  the  year  1308. 

But,  long  antecedent  to  this  period,  Congress  legisliiti^  untlte  siibjen, 
wlierever  its  power  i-jtli^nded,  and  endeavoured,  by  a  nyalem  of  rigorous 
penalties,  to  suppreas  this  unnatural  trade. 

The  act  of  Congress  of  the  226  of  March,  I  ~94,  contuns  provisions 
that  no  citizen  or  ciiiieua  of  the  United  Slates,  or  forcignei-,  or  any  other 
person  coming  into,  or  residing  within  the  same,  shall,  for  himself,  or 
any  other  person  whatsoever,  either  as  master,  factor,  or  owner,  build, 
fit,  equip,  load,  or  otherwise  prepare,  any  ship  or  vessel,  within  any  port 
or  place  of  the  United  States,  nor  shall  cause  any  ship  or  vessel  lo  sail 
rrom  any  port  or  place  within  the  same,  for  the  purpose  of  carrying  on 
aay  trade  or  traffic  in  slaves  to  any  foreign  country  ;  or  for  the  purpose 
of  procuring  from  any  foreign  kingdom,  place,  or  country,  the  inhabit- 
ants  of  >uch  kingdom,  place,  or  country,  to  be  transported  to  any  foreign 
country,  port,  or  place  whatever,  to  be  sold  or  disposed  of  as  slaves, 
under  the  penalty  of  the  forfeiture  of  any  such  vessel,  and  of  the  pay- 
ment of  large  sums  of  money  by  the  persons  offending  against  the  di- 
rections of  the  act. 

By  an  act  of  the  3d  nf  April,  1798,  in  relation  to  the  Mississippi  ter- 
ritory, to  which  the  constitutional  provision  did  not  extend,  the  introduc- 
tion of  slaves,  nnder  severe  penalties,  was  forbidden,  and  every  slave 
imported  contrary  to  the  act,  was  to  be  entitled  to  freedom. 

By  an  act  of  the  10th  of  May,  1800,  the  ciliiens,  or  residents  of  this 
country,  were  prohibited  from  holding  any  right  or  propeny  in  rewels 
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employed  in  transporting  slaves  from  one  foreign  country  to  another,  on 
pain  of  forfeiting  their  right  of  property,  and  also  double  the  value  of 
that  right  in  money,  and  double  the  value  of  their  interest  in  the  slaves ; 
nor  were  they  allowed  to  serve  on  board  of  vessels  of  the  United  States, 
employed  in  the  transportation  of  slaves  from  one  country  to  another, 
under  the  punishment  of  fine  and  imprisonment ;  nor  were  they  permit- 
ted to  serve  on  board  foreign  ships  employed  in  the  slave  trade.  By  this 
act,  also,  the  commissioned  vessels  of  the  United  States  were  authorized 
to  seize  vessels  and  crews  employed  contrary  to  the  act. 

By  an  act  of  the  28th  of  February,  1803,  masters  of  vessels  were  not 
allowed  to  bring  into  any  port  (where  the  laws  of  the  state  prohibited 
the  importation)  any  negro,  mulatto,  or  other  person  of  colour,  not  be- 
ing a  native,  a  citizen,  or  registered  seaman,  of  the  United  States,  under 
severe  penalties  ;  and  no  vessel,  having  on  board  persons  of  the  above 
description,  was  to  be  admitted  to  an  entry  ;  and  if  any  such  person 
should  be  landed  from  on  board  of  any  vessel,  the  same  was  to  be  for- 
feited. 

By  an  act  of  the  2d  of  March,  1807,  the  importation  of  slaves  into 
any  port  of  the  United  States  was  to  be  prohibited  after  the  first  of 
January,  1808,  the  time  prescribed  by  the  constitutional  provision. 
This  act  contains  many  severe  provisions  against  any  interference  or 
participation  in  the  slave  trade,  such  as  heavy  fines,  long  imprisonmentSi 
and  the  forfeiture  of  vessels.  The  President  was  also  authorized  to  em- 
ploy armed  vessels  to  cruise  on  any  part  of  the  coast  where  he  might 
judge  attempts  would  be  made  to  violate  the  act,  and  to  instruct  the  com- 
manders of  armed  vessels  to  seize,  and  bring  in,  vessels  found  on  the 
high  seas,  contravening  the  provisions  of  the  law. 

By  an  act  of  the  20th  of  April,  1818,  the  laws,  in  prohibition  of  the 
slave  trade,  were  further  improved  ;  this  act  is  characterized  with  a  pe- 
culiarity of  legislative  precaution,  especially  in  the  eighth  section,  which 
throws  the  labor  of  proof  upon  the  defendant,  that  the  coloured  persons 
brought  into  the  United  States  by  him  had  not  been  brought  in  contra* 
ry  to  the  laws. 

By  an  act  of  the  3d  of  March,  1819,  the  power  is  continued  in  the 
President,  to  employ  the  armed  ships  of  the  United  States  to  seize  and 
bring  into  port  any  vessel  engaged  in  the  slave  trade  by  citizens  or  resi- 
dents of  the  United  States ;  and  such  vessels,  together  with  the  goods 
and  efi*ects  on  board,  are  to  be  forfeited  and  sold,  and  the  proceeds  to  be 
distributed,  in  like  manner  as  is  provided  by  law  for  the  distribution  of 
prizes  taken  from  an  enemy  ;  and  the  officers  and  crow  are  to  andei^p 
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the  punishments  indicted  by  previous  acts.  The  President,  by  this  acr, 
is  aulhorJKed  lo  mrike  such  regulations  and  arraDgemeots  as  lie  may 
deem  enpedietil,  Tor  the  safe  keeping,  support,  and  removal,  beyond  the 
limits  of  the  United  StalPSjOf  all  such  negroes,  mulattnes,  or  persons  of 
colour,  Bs  may  have  been  broitghl  within  its  jurisdiction,  and  lo  appoint 
B  proper  person  or  persons,  residing  on  the  coast  of  Africa,  as  agent  or 
agents  for  receiving  ihc  negroes,  mulaitoes,  or  persons  of  colour,  deliver- 
ed from  on  board  of  vessels  seixed  in  the  prosecution  of  the  slave  trade. 

And  in  addition  to  all  the  aforesaid  laws,  the  present  Congress,  on  ibe 
ISlti  of  May,  ISSft,  belicviite  ihni  tlie  then  existing  provisions  woaltl  not 
be  suRicienily  ovnilHlile,  enacted,  that  if  any  citizen  of  ihe  United  Slates, 
being  of  ihe  crew  or  ship's  company  of  any  foreign  ship  or  vessel  enga- 
ged in  the  sSave  trndi',  or  any  person  whatever,  being  of  the  crew  or 
ship's  company  of  any  ship  or  vessel,  owned  in  the  whole  or  in  pari,  or 
navigated  for,  or  in  behalf  of,  eny  cilixen  or  citizens  of  the  United 
Stales,  shall  land  from  rny  such  ship  or  vessel,  and  on  foreign  shore 
seize,  any  negro  or  mulatto,  not  held  to  service  or  labour,  by  the  laws  of 
either  of  the  Slaiesorlerriloriesof  iheUniled  Slates,  with  intent  to  make 
such  negro  or  mulatto  a  slave,  or  shall  decoy,  or  forcibly  bring,  or  carry, 
or  shall  receive  such  negro  or  mulatto,  on  board  any  such  ship  or  vessel, 
with  intent  BS  aforesaid, such  cilixen  or  person  shall  be  adjudged  a  pirate, 
and  on  conviction  shall  taffer  death. 

The  immoral  and  pernicious  praclice  of  the  slave  trade  has  attracted 
much  public  attention  in  Europe,  within  tbe  last  few  years,  and  in  a  Con- 
gressat  Vienna,  on  theSthof  February,  IS15,  live  of  the  principal  pow- 
ers made  a  solemn  engagement,  in  the  face  of  mankind,  that  this  traffic 
should  be  made  to  cease ;  in  pursunnce  of  which,  these  powers  have  enact- 
ed municipal  laws  to  suppress  the  trade.  Spain,  although  not  a  party  to 
the  original  engagement,  did,  soon  after,  in  her  treaty  with  England,  sti- 
pulate for  the  immediate  abolition  of  the  Spanish  slave  trade,  to  tlw 
north  of  the  equator,  and  fur  its  fmal  and  universal  abolition  on  the  SOtli 
of  May,  1820. 

Portugal,  likewise,  in  her  treaty  in  1817,  alipulaled  that  the  Portuguese 
■lave  trade  on  the  coast  of  Africa  should  entirely  cease  to  the  northward 
of  the  equator, ^nd  engaged  that  it  should  be  unlawful  for  her  subjects  to 
purchase  or  trade  in  slaves,  except  to  the  souihward  of  the  line ;  the  pre- 
cise period  at  which  the  entire  abolition  is  to  take  place  in  Portugal  does 
not  appear  to  be  finally  fixed  ;  but  the  Portuguese  ambassador,  in  Ihe 
presence  of  the  Congress  at  Vienna,  declared  that  Portugal,  faithful  to 
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her  priiicipies,  would  not  refuse  to  adopt  the  term  ol'  eight  years,  which 
term  will  expire  in  the  year  1823. 

At  this  time,  among  the  European  states,  there  is  not  a  flag  which  can 
legally  cover  this  inhuman  traffic  to  the  north  of  the  line  :  nevertheless, 
experience  has  proved  the  inefficacy  of  the  various  and  rigorous  laws 
which  have  been  made  in  Europe  and  in  this  country ;  it  being  a  lament- 
able fact,  that  the  disgraceful  practice  is  even  now  carried  on  to  a  sur<* 
prising  extent  During  the  last  year.  Captain  Trenchard,  the  comman* 
dcr  of  the  United  States  sloop  of  war  the  Cyane,  found  that  part  of  the 
coast  of  Africa  which  he  visited  lined  with  vessels,  engaged,  as  it  is  pre- 
sumed, in  this  forbidden  traffic ;  of  these,  he  examined  many :  and  five, 
which  appeared  to  be  fitted  out  on  American  account,  he  sent  into  the 
jurisdiction  of  the  United  States,  for  adjudication  ;  each  of  them,  it  is 
believed,  has  been  condemned,  and  the  commanders  of  tf^o  of  them 
have  been  sentenced  to  the  punishment  prescribed  by  the  laws  of  the 
United  States. 

The  testimony  recently  published,  with  the  opinion  of  the  presiding 
Judge  of  the  United  States  Court  of  the  Southern  District  in  the  State  of 
New- York,  in  the  case  of  the  schooner  Plattsburg,  lays  open  a  scene  of 
the  grossest  fraud  that  could  be  practised  to  deceive  the  officers  of  go- 
vernment, and  conceal  the  unlawful  transaction. 

The  extension  of  the  trade  for  the  last  25  or  SO  years  must,  in  a  de- 
gree, be  conjectural ;  but  the  best  information  that  can  be  obtained  on 
the  subject,  furnishes  good  foundation  to  believe,  that,  during  that  period, 
the  number  of  slaves  withdrawn  from  western  Africa  amounts  to  up- 
wards of  a  million  and  a  half;  the  annual  average  would  be  a  mean 
somewhere  between  fif^y  and  eighty  thousand. 

The  trade  appears  to  be  lucrative  in  proportion  to  its  heinousness 
and,  as  it  is  generally  inhibited,  the  unfeeling  slave  dealers,  in  order  to 
elude  the  laws,  increase  its  horrors ;  the  innocent  Africans,  who  are  mer- 
cilessly forced  from  their  native  homes  in  irons,  are  crowded  in  vessels 
and  situations,  which  are  not  adapted  for  the  transportation  of  human 
beings ;  and  this  cruelty  is  frequently  succeeded,  during  the  voyagfe  to 
their  destination,  with  dreadful  mortality.  Further  information  on  this 
subject  will  appear  in  a  letter  from  the  Secretary  of  the  Navy,  enclo- 
sing two  other  letters,  marked  1  and  2,  and  also  by  the  extract  of  a 
letter  from  an  officer  of  the  Cyane,  dated  April  10, 1820,  which  are  an- 
nexed to  this  report.  While  the  slave  trade  exists,  there  can  be  no 
prospect  of  civilization  in  Africa. 

However  well  disposed  the  European  ppwers  may  be  to  effect  a  prac- 
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tical  abolilioa  of  llie  trade,  h  seems  generally  acknowledged,  lliat,  fur  the 
atlalnmcnt  of  this  object,  it  is  neceasary  to  agree  upon  some  coQcerled 
plan  of  cii-operstion ;  but,  unhappily,  no  arrangemeut  has  as  ^'et  obtained 

England  has  recently  engaged  in  treaties  with  S|«iin,  Portugal,  and 
the  Netherlands,  in  wliich  the  mutual  tight  of  visitation  and  search  is  ex- 
chunged.  This  right  is  of  a  special  and  limited  character,  as  well  in  rela- 
tion to  tlie  number  and  description  of  vessels,  as  to  space  ;  and  to  avoid 
possible  inconveniences,  no  suspicious  circom stances  are  lo  warrant  the 
detention  of  a  vessel;  this  right  is  restricted  to  the  simple  fact  of 
dlaves  being  on  board. 

These  treaties  coutcmplaie  the  establishment  of  mixed  Courts,  formed 
of  an  equal  number  of  individuals  of  the  two  contracting  nations,  the 
onetQ  reside  in  a  possession  belonging  to  his  Britannic  Majesty ;  th<! 
other  within  the  territory  of  llie  other  respective  power.  When  a  vessel 
■s  visited  and  detained,  it  is  lo  be  taken  to  the  nearest  Court,  and,  ifcoo- 
demned,  the  vessel  is  to  be  declared  a lanful  prise,  as  well  as  the  cargo, 
and  are  to  be  sold  for  the  profit  of  the  two  nations ;  the  slaves  arc  lo  re- 
ceive a  certidcaie  of  emancipation,  and  to  be  delivered  over  to  the  go- 
vernment on  whose  territory  the  Court  is  which  passes  sentence,  to  be 
employed  as  servants  or  free  labourers ;  each  of  the  governments  binds 
ilielf  to  guaranty  the  liheiiy  of  such  portion  of  these  individuals  as 
may  be  respectively  assigned  to  it.  Particular  provisions  are  made  for 
remuncralion,  in  case  vessels  are  not  condemned  after  trial,  and  special 
instructions  are  stipulated  to  be  furnished  to  commanders  of  vessels  pos- 
sessing the  quuliGed  right  of  visitation  and  search. 

These  powers  entertain  the  opinion,  that  nothing  short  of  the  conces- 
sion of  a  quHliUfd  right  of  visitation  and  search  can  practically  sup- 
press the  slave  trade.  An  association  of  armed  ships  is  contemplated,  lo 
form  a  species  of  naval  police,  to  be  stationed  piincipally  in  the  African 
seat,  where  the  commanders  of  the  ships  will  be  enabled  to  co-operate  in 
harmony  and  concert. 

The  United  Stales  have  been  earnestly  invited,  by  the  principal  Secre- 
tRry  of  State  for  Foreign  Affairs  of  the  British  government,  to  join  in 
the  same,  or  similar  arrangements ;  and  this  invitation  has  been  sanction- 
ed and  enforced,  by  a  unanimous  vote  of  the  House  of  Lords  and  Com- 
mons, in  a  manner  that  precludes  all  doubts  as  lo  the  sincerity  and  be- 
nevolence of  their  design. 

In  answer  to  this  invitation,  the  President  of  the  United  Slates  has  ex- 
preiBsed  his  r^ret  tbat  the  stipulations  in  the  treaties  communicated,  are 
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of  a  character  to  which  the  peculiar  situation  and  institutions  of  the 
United  States  do  not  permit  them  to  accede. 

The  objections  made  are  contained  in  an  extract  of  a  letter  from  the 
Secretary  of  State,  under  date  of  the  2d  November,  1818 ;  in  which  it 
is  observed,  that,  ^'  in  examining  the  provisions  of  the  treaties  communi-^ 
cated  by  Lord  Castlereagh,  all  the  essential  articles  appear  to  be  of  a 
character  not  adaptable  to  the  institutions,  or  to  the  circumstances  of 
the  United  States.  The  powers  agreed  to  be  reciprocally  given  to  the 
officers  of  the  ships  of  war  of  either  party,  to  enter,  search,  capture^ 
and  carry  into  port  for  adjudication,  the  merchant  vessels  of  the  other^ 
however  qualified  and  restricted,  is  most  essentially  connected  with  the 
institution,  by  each  treaty,  of  two  mixed  Courts,  one  of  which  is  to  reside 
in  the  external  or  colonial  possession  of  each  of  the  two  parties  respec- 
tively. This  part  of  the  system  is  indispensable  to  give  it  that  character 
of  reciprocity,  without  which  the  right  granted  to  the  armed  ships  of 
one  nation,  to  search  the  merchant  vesseb  of  another,  would  be  rather 
a  mark  of  vassalage  than  of  independence.  But  to  this  part  of  the  sys- 
tem, the  United  States,  having  no  colonies  either  on  the  coast  of  Africai 
or  in  the  West  Indies,  cannot  give  effect.  That,  by  the  constitution 
of  the  United  States,  it  is  provided,  that  the  judicial  power  of  the  Uni- 
ted States  shall  be  vested  in  a  Supreme  Court,  and  in  such  inferior  Courts 
as  the  Congress  may,  from  time  to  time,  ordain  and  establish.  It  pro. 
vides,  that  Judges  of  these  Courts  shall  hold  their  offices  during  good  be- 
haviour ;  and  that  they  shall  be  removable  by  impeachment,  or  convic- 
tion of  crimes  and  misdemeanors.  There  may  be  doubts,  whether  the 
power  of  the  government  of  the  United  States  is  competent  to  institute 
a  Court  for  carrying  into  execution  their  penal  statutes  beyond  the  terri- 
tories of  the  United  States — a  Court  consisting  partly  of  foreign  Judges, 
not  amenable  to  impeachment  for  corruption,  and  deciding  upon  statutes 
of  the  United  States  without  appeal. 

'<  That  the  disposal  of  the  negroes  found  on  board  of  the  slave  tra- 
ding vessels,  which  might  be  condemned  by  the  sentence  of  these  mixed 
Courts,  cannot  be  carried  into  effect  by  the  United  States ;  for,  if  the 
slaves  of  vessels  condemned  by  the  mixed  Courts,  should  be  delivered 
over  to  the  government  of  the  United  States  as  freemen,  they  could  not^ 
but  by  their  own  consent,  be  employed  as  servants  or  free  labourers. 
The  condition  of  the  blacks  being,  in  this  Union,  regulated  by  munici- 
pal laws  of  the  separate  States,  the  government  of  the  United  States 
can  neither  guaranty  their  liberty  in  the  states  where  they  could  only 
be  received  as  slaves,  nor  control  them  in  the  States  where  they  would 
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be  recognised  as  free.    That  the  admissioo  of  a  right  io  the  officers  of 
foreign  ships  of  war,  to  enter  and  search  the  Tesseb  of  the  United  States 
in  tine  of  peace,  under  any  circomstances  wfaaterer,  would  meet  with 
universal  repognance  in  the  public  opinion  of  this  country  ;  mod  that 
there  wodd  be  no  prospect  of  a  rati6cation,  by  advice  and  consent  of 
the  Senate,  to  any  stipulation  of  that  nature.  That  the  search  by  foreigo 
officers,  even  in  time  of  war,  is  so  obnoxious  to  the  feelings  and  recollec- 
tions of  this  country,  that  nothing  could  reconcile  them  to  the  extension 
of  it,  however  qualified  or  restricted,  to  a  time  of  peace  ;  and  that  it 
would  be  viewed  in  a  still  more  aggravated  light,  if,  as  in  the  treaty  with 
the  Netherlands,  connected  with  a  formal  admission,  that  even  vessds 
under  convoy  of  ships  of  war  of  their  own  nation,  should  be  liable  to 
•enrch  by  the  ships  of  war  of  another." 

The  committee  will  observe,  in  the  first  instance,  that  a  mutual  right 
of  search  appears  to  be  indispensable  to  the  great  object  of  abolition ; 
foTy  while  flags  remain  •s  a  cover  for  this  traffic,  against  the  right  of 
search  by  any  vessels  except  of  the  same  nation,  the  chance  of  detec- 
tioQ  will  be  much  less  than  it  would  be  if  the  right  of  search  was  extend- 
ed to  vessds  of  other  powers ;  and  as  soon  as  any  one  nation  diould 
cease  to  be  v^ant  in  the  discovery  of  infractions  practised  on  its  own 
code,  the  slave  dealers  would  avail  themselves  of  a  system  of  obtaining 
fraudulent  papers,  and  concealing  the  real  ownership  under  the  cover  of 
such  flags,  which  would  be  carried  on  with  such  address,  as  to  render  it 
easy  for  the  citizens  or  subjects  of  one  state  to  evade  their  own  muni- 
cipal laws ;  but  if  a  concerted  system  existed,  and  a  qualified  rigbr  of 
mutual  search  was  granted,  the  apprehension  of  these  piratical  offenders 
would  be  reduced  to  a  much  greater  certainty ;  and  the  very  knowledge 
of  the  existence  of  an  active  and  vigorous  system  of  co-operation  would 
divert  many  from  this  practice,  as  the  unlawful  trade  would  become  too 
hazardous  for  profitable  speculation. 

In  relation  to  any  inconveniences  that  might  result  from  such  an  ar- 
rangement, the  commerce  of  the  United  States  is  so  limited  on  the  Afri- 
can coast,  that  it  could  not  be  much  aflected  by  it ;  and  as  it  regards 
economy,  the  expense  of  stationing  a  few  vessels  on  that  coast  would 
not  be  much  greater  than^to  maintain  them  at  any  other  place. 

The  committee  have  briefly  noticed  the  practical  results  of  a  recipro- 
cal right  of  search,  as  it  bears  on  the  slave  trade  ;  but  the  objection  as  to 
the  propriety  of  ceding  this  right  remains.  It  is  with  deference  that  the 
cooimittee  undertake  to  make  any  remarks  upon  it.  They  bear  in  recol- 
lection the  opinions  entertained  in  this  country  on  the  practice  of  search- 
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ing  neutral  vessels  in  time  of  war  ;  but  they  cannot  perceive  that  the 
right  under  discussion  is,  in  principle,  allied,  in  any  d^ee,  to  the  gene- 
ral question  of  search  ;  it  can  involve  no  commitment,  nor  is  it  suacep- 
tible  of  any  unfavourable  inference  on  that  subject ;  and  even  if  there 
were  any  affinity  between  the  cases,  the  necessity  of  a  special  agree^ 
ment  would  be  inconsistent  with  the  idea  of  existing  rights :  the  propo- 
sal itself,  in  the  manner  made,  is  a  total  abandonment,  on  the  part  of 
England,  of  any  claim  to  visit  and  search  vessels  in  a  time  of  peace,  and 
tliis  question  has  been  unequivocally  decided  in  the  negative  in  her  ad- 
miralty courts. 

Although  it  is  not  among  the  objections  that  the  desired  arrangement 
would  give  any  colour  to  a  claim  or  right  of  search  in  time  of  peace,  yet, 
lest  the  case  in  this  respect  may  be  prejudiced  in  the  minds  of  any,  the 
committee  will  observe,  that  the  right  of  search,  in  time  of  peace,  is  one 
that  is  not  claimed  by  any  power  as  a  part  of  the  law  of  nations  5  no 
nation  pretends  that  it  can  exercise  the  right  of  visitation  and  search 
upon  the  common  and  unappropriated  parts  of  the  sea,  except  upon  the 
belligerent  claim.  A  recent  decision  in  the  British  Admiralty  Court,  in 
the  case  of  the  French  slave  ship  Le  Louis,  is  clear  and  decisive  on  this 
point.    The  case  is  annexed  to  this  report. 

In  regard,  then,  to  the  reciprocal  right  wished  to  be  ceded,  it  is  reduced 
to  the  simple  inquiry  whether,  in  practice,  it  will  be  beneficial  to  the  two 
contracting  nations.  Its  exercise,  so  far  as  it  relates  to  the  detention  of 
vessels,  as  it  is.confmed  to  the  fact  of  slaves  being  actually  on  board,  pre- 
cludes almost  the  possibility  of  accident  or  much  inconvenience. 

In  relation  also  to  the  disposal  of  the  vessels  and  slaves  detained,  an 
arrangement,  perhaps,  could  be  effected,  so  as  to  deliver  them  up  to  the 
vessels  of  the  nation  to  which  the  detained  vessel  should  belong.  Under 
such  an  understanding,  the  vessels  and  slaves  delivered  to  the  jurisdic- 
tion of  the  United  States,  might  be  disposed  of  in  conformity  with  tlie 
provbions  of  our  own  act  of  the  3d  of  March,  1819 ;  and  an  arrange- 
ment of  this  kind  would  be  free  from  any  of  the  other  objections. 

An  exchange  of  the  right  of  search,  limited  in  duration,  or  to  continue 
at  pleasure,  for  the  sake  of  experiment,  might,  it  is  anxiously  hoped,  be 
so  restricted  to  vessels  and  seas,  and  with  such  civil  and  harmonious  sti- 
pulations, as  not  to  be  unacceptable. 

The  feelings  of  this  country  on  the  general  question  of  search,  have 
often  been  roused  to  a  degree  of  excitement  that  evince  their  unchangea- 
ble character ;  but  the  American  people  will  readily  see  the  distinction 
between  the  cases ;  the  one,  in  its  exercise  to  the  extent  claimed,  will 
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lever  produce  irritation,  and  excite  a  patriotic  spirit  of  resistaoce ;  the 
other  is  amicable  and  charitable  ;  the  justness  and  nobleness  of  the  on- 
dertaking,  are  worthj  of  the  combined  concern  of  Christian  nations. 

The  detestable  crime  of  kidnapping  the  unoffending  inhabitants  of 
one  country,  and  chaining  them  to  slavery  in  another,  is  marked  with  all 
the  atrociousness  of  piracy ;  and,  as  such,  it  is  stigmatized  and  punish- 
able by  our  own  laws. 

To  efface  this  reproachful  stain  from  the  character  of  civilized  man- 
kind, would  be  the  proudest  triumph  that  could  be  achieved  in  the  caose 
of  humanity.  On  this  subject,  the  United  States,  having  led  the  waj, 
owe  it  to  themselves  to  give  their  influence  and  cordial  coKiperation  to 
any  measure  that  will  accomplish  the  great  and  good  purpose;  but  this 
happy  result,  experience  has  demonstrated,  cannot  be  realized  by  any 
system,  except  a  concession  by  the  maritime  powers  to  each  other's  ships 
of  war,  of  a  qualified  right  of  search ;  if  this  object  was  generally  at- 
tained, it  is  confidently  believed  that  the  active  exertions  of  even  a  few 
nations  would  be  sufficient  entirely  to  suppress  the  slave  trade. 

The  slave  dealers  could  be  successfully  assailed  on  the  coast  upon 
which  the  trade  originates,  as  they  must  necessarily  consome  more  time 
in  the  collection  and  embarkation  of  their  cargoes,  than  iu  the  sabte- 
quent  distribution  in  the  markets  for  which  they  are  destined  ;  this  ren- 
ders that  coast  the  most  advantageous  position  for  their  apprehension ; 
and,  besides,  the  African  coast,  frequented  by  the  slave  ships,  is  indoited 
with  so  few  commodious  or  accessible  harbours,  that,  notwithstanding  its 
great  extent,  it  could  be  guarded  by  the  vigilance  of  a  small  number  of 
cruisers.  But  if  the  slave  ships  are  permitted  to  escape  from  the  Afri- 
can coast,  and  to  be  dispersed  to  different  parts  of  the  world,  their  cap- 
ture would  be  rendered  uncertain  and  hopeless. 

The  committee,  after  much  reflection,  offer  the  following  resolution  : 

Resolvedf  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America^  in  Congress  assembled,  That  the  President  of  the 
United  States  be  requested  to  enter  into  such  arrangements  as  he  may 
deem  suitable  and  proper,  with  one  or  more  of  the  maritime  powers  of 
Europe,  for  the  effectual  abolition  of  the  African  slave  trade. 
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Case  of  the  French  slave  ship  Le  LouiSj  eoOractedfrom  the  i2th  annual 
report  of  the  African  Institution,  printed  in  1818. 

This  vessel  sailed  from  Martinique  on  the  30th  of  January,  181 6,  on 
a  slave-tradhig  voyage  to  the  coast  of  Africa,  and  was  captared  near 
Cape  Mesurado,  by  the  Sierra  Leone  colonial  vessel  of  war,  the  Qneen 
Charlotte,  after  a  severe  engagement,  which  followed  an  attempt  to  es* 
cape,  in  which  eight  men  were  killed  and  twelve  wounded  of  the  British  ? 
and,  proceedings  having  been  instituted  against  Le  Louis  in  the  Vice  Ad- 
miralty court  of  Sierra  Leone,  as  belonging  to  French  subjects,  and  as 
fitted  out,  manned,  and  navigated,  for  the  purpose  of  carrying  on  the 
slave  trade,  after  the  trade  had  been  abolished  both  by  the  internal  laws 
of  France,  and  by  the  treaty  between  tiiat  country  and  Great  Britain, 
the  ship  and  cargo  were  condemned  as  forfeited  to  his  majesty. 

From  this  sentence  an  appeal  having  been  made  to  the  High  Court  of 
Admiralty,  the  cause  came  on  for  hearing,  when  the  Court  reversed  the 
judgment  of  the  inferior  Court,  and  ordered  the  restitution  of  the  pro- 
perty to  the  claimants. 

The  judgment  of  Sir  William  Scott  was  given  at  great  length.  The 
directors  will  advert  to  such  points  of  it  as  are  immediately  connected 
with  their  present  subject.  <<  No  doubt,"  he  said,  *'  could  exist  that  this 
was  a  French  ship,  intentionally  engaged  in  the  slave  trade."  But,  as 
these  were  facts  which  were  ascertained  in  consequence  of  its  sdznre, 
before  the  seizor  could  avail  himself  of  this  discovery,  it  was  necessary 
to  inquire  whether  he  possessed  any  right  of  visitation  and  search  ;  be- 
cause, if  the  discovery  was  unlawfully  produced,  he  could  not  be  allow- 
ed to  take  advantage  of  the  consequences  of  his  own  wrong. 

The  learned  Judge  then  discussed,  at  considerable  length,  the  question, 
whether  the  right  of  search  exists  in  time  of  peace.  And  he  decided  U 
without  hesitation  in  the  negative.  ^'  I  can  find,"  he  says,  '^  no  authori- 
ty that  gives  the  right  of  interruption  to  the  navigation  of  states  in  ami- 
ty, upon  the  high  seas,  excepting  that  which  the  rights  of  war  give  to 
both  belligerents  against  neutrals.  No  nation  can  exercise  a  right  of  visi- 
tation and  search  upon  the  common  and  unappropriated  parts  of  the  sea, 
save  only  on  the  belligerent  claim."  He  admits,  indeed,  and  with  just 
concern,  that  if  this  right  be  not  conceded  in  time  of  peace,  it  will  be 
extremely  difficult  to  suppress  the  traffic  in  slaves. 

<<  The  great  object,  therefore,  ought  to  be,  to  obtain  the  concurrence  of 
odier  nations,  by  application,  by  remonstrance,  by  example,  by  every 
peaceable  instrument  which  men  can  employ  to  attract  the  consent  of 
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men.  But  a  nation  isnotjuniliedJo  assuining  rigbu  that  do  not  belnng 
10  her,  meirty  because  slie  ineHiii  to  apply  theiu  lu  a  laudable  purpose." 

"  If  this  riglit,''  he  adiJs,  "  is  iinporied  into  a  »ime  of  peace,  it  must 
be  done  by  convention  ;  and  it  trill  then  be  for  ihe  prudence  of  stutvs  to 
regulate,  by  such  convention,  the  exercise  uf  right,  with  all  the  soften- 
ings of  which  it  is  susceprible." 

The  judgment  of  Sir  William  Scoll  vould  have  been  equally  conclu- 
sive against  the  legality  of  this  seizure,  eveo  if  it  could  have  been  esta- 
blished in  evidence  lliat  France  had  previously  proliibiled  ilie  slave 
trade  by  her  municipal  laws.  Fur  the  sake  of  argument,  hoirever,  he 
assumes  that  the  view  he  bus  taken  of  the  subject  might,  in  such  a  case, 
be  controverted.  He  proceeds,  thi'refore,  to  inquire  how  far  the  Ftencii 
law  had  actually  abolished  the  slave  trade  at  the  time  of  this  adventure. 
The  actual  sime  of  the  mntier,  as  collected  from  the  documents  before 
ibe  Court,  he  observes,  is  this ; 

"  On  the  27lh  of  July,  181.1,  the  British  minister  at  Paris  writes  a 
not?  to  Prince  Talleyrand,  then  minister  to  the  King  of  France,  express- 
ing a  desire  on  the  part  of  his  cotirt  to  be  informed  whether,  undei  the 
law  of  France  as  it  then  stood,  It  was  prohibited  lo  French  subjects  to 
carry  on  the  slave  trade.  Tlie  French  minister  informs  him,  in  answer, 
aa  the  SOtb  of  Jut;,  that  the  law  of  the  Usurper  on  (hal  subject  whs  null 
and  void,  (as  were  all  his  decrees,)  but  that  his  Most  Christian  Majesty 
had  issued  direclions,  that,  on  the  pari  of  France,  "  the  traffic  should 
ccasCj  from  the  present  time,  ever_y  wlicre,  and  forever." 

"  In  what  form  these  direclions  were  issued,  or  to  whom  addressed, 
does  not  appear  ;  but,  upon  such  aulhoril]',  it  must  be  presumed  that 
the;  were  actually  issued.  It  is,  bowever,  no  violation  of  the  respect 
due  to  that  authority,  to  inquire  what  was  the  result  or  eflect  of  those 
directions  so  giveo  ;  what  followed  in  obedience  to  them  in  any  public 
and  binding  form.  And  I  fear  I  am  compelled  to  say,  that  nothing  of 
the  kind  fallowed,  and  that  the  directions  must  have  slept  in  the  port- 
folio of  the  office  to  which  they  were  addiessed  ;  lor  it  ii,  I  think,  im- 
possible,  that  if  any  public  and  authoritative  ordinance  had  followed,  it 
could  have  escaped  the  sleepless  attention  of  many  persons  in  our  own 
coimtry,  to  all  public  foreign  proceedings  upon  this  interesting  subject. 
Still  less  would  it  have  escaped  the  notice  of  the  British  resident  minis- 
ter, vho,  at  the  distance  of  a  year  and  a  half,  is  compelled,  on  the  pan 
of  his  own  court,  to  express  a  curiosity  to  knon  what  laws,  ordinances, 
instructions,  and  other  public  and  ostensible  acts,  had  passed  for  the  abo- 
lition of  ibe  slave  trade. 
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<<Oo  the  SOth  of  November,  in  the  same  year,  (18t:>y)  the  additional 
article  of  the  de6njtive  treaty,  a  very  solemn  instrument,  most  undoubt- 
edly, is  formally  and  publicly  executed,  and  it  is  in  these  terms  :  ^  The 
high  contracting  parties,  sincerely  desiring  to  give  effect  to  the  measures 
on  which  they  deliberated  at  the  Congress  of  Vienna,  for  the  complete 
and  universal  abolition  of  the  slave  trade ;  and  having  each,  in  their  re- 
spective dominions,  prohibited,  without  restriction,  their  colonies  and 
subjects  from  taking  any  part  whatever  in  this  traffic,  engage  to  renew, 
conjointly,  their  efforts,  with  a  view  to  insure  final  success  to  the  princi- 
ple which  they  proclaimed  in  the  declaration  of  the  8th  of  February, 
1815,  and  to  concert,  without  loss  of  time,  by  their  ministers  at  the 
court  of  London,  the  most  effectual  measures  for  the  entire  and  definitive 
abolition  of  the  traffic,  so  odious  and  so  highly  reproved  by  the  laws  of 
religion  and  nature.' 

^^  Now,  what  are  the  effects  of  this  treaty  ?     According  to  the  view  I 
take  of  it,  they  are  two,  and  two  only ;  one  declaratory  of  a  fact,  the 
other  promissory  of  future  measures.     It  is  to  be  observed,  that  the  trea- 
ty itself  does  not  abolish  the  slave  trade ;  it  does  not  inform  the  subjects 
that  that  trade  is  hereby  abolished,  and  that,  by  virtue  of  the  prohibitions 
therein  contained,  itd  subjects  shall  not,  in  future,  carry  on  the  trade ; 
but  the  contracting  parties  mutually  inform  each  other  of  the  fact,  that 
they  have,  in  their  respective  dominions,  abolished  the  slave  trade,  with- 
out stating  at  all  the  mode  in  which  that  abolition  bad  taken  place." 
'<  It  next  engages  to  take  future  measures  for  the  universal  abolition. 
<<  That,  with  respect  to  both  the  declaratory  and  promissory  parts, 
Great  Britain  has  acted  with  the  optima  fidea^  is  known  to  the  whole 
world,  which  has  witnessed  its  domestic  laws,  as  well  as  its  foreign  nego- 
tiations. 

<<  I  am  very  far  from  intimating  that  the  government  of  this  country 
did  not  act  with  perfect  propriety  in  accepting  the  assurance  that  the 
French  government  had  actually  abolished  the  slave  trade,  as  a  sufficient 
proof  of  tlie  fact;  but  the  fact  is  now  denied  by  a' person  who  has  a 
right  to  deny  it ;  for,  though  a  French  subject,  be  is  not  bound  to  acknow- 
ledge the  exbtence  of  any  law  which  has  not  publicly  appeared ;  and 
the  other  party  having  taken  upon  himself  the  burthen  of  proving  it  in 
the  course  of  a  legal  inquiry,  the  Court  is  compelled  to  demand  and  ex- 
pect the  ordinary  evidence  of  such  a  disputed  fact.  Jt  was  not  till  the 
15th  of  January,  in  the  present  year,  (181 7>)  that  the  British  resident 
minister  applies  for  the  communication  I  have  described,  of  all  laws,  in- 
stnictioDS,  ordinances,  and  so  on ;  he  receives  in  return  what  is  deliver- 
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ed  by  the  Frcuclt  minister  as  (he  ordinance,  bearing  dale  only  oue  week 
before  ihe  requested  communicaiinn,  namely,  ihe  8lli  of  January.  It 
has  been  asserted,  in  argument,  that  no  such  ordinance  has  yet,  up  to 
this  very  hour,  even  appeared  in  any  printi'd  or  public  form,  howeyer 
much  it  might  import  both  French  subjects,  and  the  subjects  of  foreign 
BlBles,  so  to  receive  it. 

"  How  the  fact  may  be,  I  cannot  say  ;  but  I  observe,  it  appears  before 
me  in  a  manuicript  form;  and  by  inquiry  at  the  Secretary  of  State's 
offire,  I  find  ii  eiisls  there  in  no  other  plight  or  condiilon. 

"  In  transmitting  this  lo  the  British  governmeni,  the  British  minister 
observes,  it  is  not  the  document  he  had  reason  to  expect ;  and,  certainly, 
with  much  propriety ;  for  how  does  the  document  answer  his  requisi- 
tion ?  His  requisition  is  for  all  laws,  ordinances,  instructions,  and  so 
forth.  How  does  tliis,  a  simple  ordinance,  professing  to  have  passed 
only  a  week  before,  realize  the  assurance  given  on  the  30th  of  July, 
IB  13,  that  the  traffic  "  should  cease,  from  (hepresi'nt  time,  every  where, 
and  for  ever  i"  or  how  does  this  realize  the  promise  made  in  November, 
that  measures  shouhl  he  taken,  without  loss  of  time,  to  prohibit  not  only 
French  colonists,  but  French  subjects  likewise,  from  taking  any  part 
whatever  in  this  traffic  ?  What  is  this  regulation  in  substance  ?  Why, 
it  is  a  mere  prospective  colonial  rt^guhition,  prohibiting  the  importation 
of  slaves  into  the  French  colonies  from  the  Hrh  of  January,  i  817- 

"  Consistently  with  this  declaration,  even  if  it  does  exist,  in  the  farm 
and  with  the  force  of  a  law,  French  subjects  may  be  yet  the  common  car- 
riers of  slaves  to  any  foreign  settlement  that  will  admit  them,  and  may 
devote  their  capital  and  iheir  industry,  unmolested  by  law,  lo  the  sap- 
ply  of  any  such  markets. 

"  Supposing,  however,  the  regulations  to  contain  the  fullest  and  moat 
entire  fulfilment  of  the  engagement  of  France,  both  in  time  and  in  aub- 
slaitce,  what  possible  application  can  a  prospective  regialation  of  Jwtu- 
aty,  1817,  have  to  a  transaction  of  March,  18l6? 

"  Nobody  is  now  to  be  told  that  a  modem  edict  which  does  not  appear, 
cannot  be  presumed  ;  and  the!  no  penal  law  of  any  state  can  bind  the 
conduct  of  its  subjects,  unless  it  is  conveyed  to  their  attention  in  a  way 
which  excludes  the  possibility  of  honest  ignorance.  The  very  prodnc- 
tionofa  law  professing  to  be  enacted  in  the  beginning  of  lSl7t  is  a  satis- 
factory proof  that  no  such  law  existed  in  18IC,  the  year  of  this  transac- 
tion. In  short,  the  seizor  has  entirely  failed  in  the  task  he  has  uoder- 
taken,  in  proving  the  existence  of  a  prohibitory  law,  enacted  by  the  legal 
government  of  France,  which  can  be  applied  lo  the  present  transaction." 
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(C.) 

Report  of  the  Committee  on  the  Sujtpremon  of  the  Slave  Trade; 
made  in  the  House  of  RepreeentativeSy  April  12^  1822. 

The  Committee  on  the  suppression  of  the  Slave  Trade,  to  whom  was 
referred  a  resolution  of  the  House  of  Kepresentatives,  of  the  15tli 
of  January  last,  instructing  them  to  inquire  whether  the  laws  of  tht 
United  States  prohibiting  that  traffic  have  been  duly  executed ;  aiso^ 
into  the  general  operation  thereof;  and,  if  any  defects  exist  in  thost 
laws,  to  suggest  adequate  remedies  therefor;  and  to  whom  maoj 
memorials  have  been  referred  touching  the  same  subject ;  have,  ac- 
cording to  order,  had  the  said  resolution  and  memorials  under  con- 
sideration, and  beg  leave  to  report : — 

That,  under  the  just  and  liberal  construction  put  by  the  Executive  oi 
the  act  of  Congress  of  March  ^d,  ISIQ^  and  that  of  the  15th  of  May, 
1820,  inflicting  the  punishment  of  piracy  on  the  African  slave  trade,  t 
foundation  has  been  laid  for  the  most  systematic  and  vigorous  applica- 
tion of  the  power  of  the  United  States,  to  the  suppression  of  that  iniqai- 
tous  traffic.  Its  unhappy  subjects,  when  captured,  are  restored  to  their 
country,  agents  are  there  appointed  to  receive  them,  and  a  colony,  the 
ofispring  of  private  charity,  is  rising  on  its  shores,  in  which  such  as  can- 
not reach  their  native  tribes,  will  find  the  means  of  alleviating  the  ca- 
lamities they  may  have  endured  before  their  liberation. 

When  these  humane  provisions  are  contrasted  with  the  system  which 
they  supersede,  there  can  t>e  but  one  sentiment  in  favour  of  a  steady  ad- 
herence to  their  support  The  document  accompanying  this  report,  and 
marked  A.,  states  the  number  of  Africans  seized  or  taken  within  or  with- 
out the  limits  of  the  United  States,  and  brought  there,  and  their  present 
condition. 

It  does  not  appear  to  your  committee,  that  such  part  of  the  naval 
force  of  the  country  as  has  been  hitherto  employed  in  the  execution  of 
the  laws  against  this  traffic,  could  have  been  more  effectually  used  for 
the  interest  and  honour  of  the  nation.  The  document  marked  B.,  is  a 
statemeot  of  the  names  of  the  vessels,  and  their  commanders,  ordered 
upon  this  service,  with  the  dates  of  their  departure,  &c.  The  first  vessel 
destined  for  this  service,  arrived  upon  the  coast  of  Africa  in  March,  1820, 
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and  in  the  tew  weeks  she  remaini-il  lliere,  scnl  in  for  niljuilicslioo  four 
American  vessels,  all  of  which  were  condemn rd  The  four  which  have 
been  since  employed  in  this  service,  have  made  live  visits,  (the  Alligntor 
having  made  two  cruises  in  the  past  summer,]  the  whiih-  of  which  have 
amounted  to  a  service  of  about  ten  months  by  a  single  vessel,  wilhio  a 
period  of  near  two  yearti;  and  since  the  middle  of  last  November,  the 
commencement  of  the  lieaflhj  siason  on  that  coast,  no  vessel  has  been, 
rtor,  as  your  cummiiti-e  is  informed,  is  under  orders  for  thai  service. 

The  committee  are  thus  particular  on  this  branch  of  their  inquiry,  be- 
Muse  unfounded  rumours  have  been  in  circulation,  that  other  tirauches 
•f  the  public  service  have  sulTercd  from  the  destination  given  to  the  m- 
tonsideiable  force  above  slateil,  which,  small  as  it  has  been,  has,  in 
tvtry  instance,  been  directed,  both  in  its  outward  and  horneward  voyage, 
to  cruise  in  the  West  India  seas. 

Before  they  quit  this  pari  of  their  inquiry,  your  committee  feel  it  ibeir 
^ly  to  Ntate,  that  the  loss  of  several  tif  th*'  prixcs  made  in  (his  service,  is 
■nputable  to  the  sikc  of  the  shi)>s  engaged  in  it.  The  ellicary  of  tliU 
faree,  ns  well  us  the  health  niid  discipline  of  the  officers  and  crews,  cun- 
S{nre  to  recommend  the  empluymeiit  ui'  no  smaller  vessel  than  a  corvette 
•r  a  iJuo|i  of  wttT,  to  which  it  wuuhl  be  t^xpedient  to  allow  the  largest 
posuble  complement  of  men ;  and,  if  passible,  she  should  be  accoinps- 
aieil  by  a  tender,  or  vessel  draivtng  less  water.  Tlie  vessels  engaged  in 
this  service  sltoiiLI  U^  fioquenlly  relieved,  but  the'  coast  should  at  no  time 
be  ltd  without  a  vessel  to  watch  and  protect  its  shores. 

Your  committee  6od  it  impossible  to  measure  with  preciiioo  the  edcct 
produced  upon  the  American  branch  ofihe  slave  trade,  by  the  lavsabove 
ineationed,  and  the  seizures  under  them.  They  are  unUile  to  state,  whe- 
ther those  American  merchant*,  the  American  capital  and  seamen, which 
faeretofore  aided  in  this  traffic,  have  abandoned  it  altt^ether,  or  have 
■ought  shelter  under  the  flags  of  other  nations.  It  is  ascertained,  how- 
ever, that  the  American  flag,  which  heretofore  covered  so  large  a  portioa 
of  the  slave  trade,  has  wholly  disappeared  from  the  coaitt  of  Africa. 
The  trade,  notwithstanding,  increases  annually,  under  the  flags  of  other 
oitions.  France  has  incurred  the  reproach  of  being  the  greateX  adven- 
turer in  this  (raHic,  prohibited  by  her  laws  ;  but  it  is  to  be  presumed,  that 
this  i«sults  not  so  much  from  the  avidity  of  ber  subjects  for  this  iniqui- 
tous gain,  as  from  the  safety  which,  in  the  absence  of  all  haaard  of  cap- 
lure,  her  flag  affords  to  the  greedy  and  unprincipled  adventuien  of  all 
nations.  It  is  neither  candid  nor  just  to  impute  to  a  gallant  and  bigfa- 
tnhuled  people,  ibe  eictusive  ctHiiiDission  of  crimei,  which  the  abamhn- 
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ed  of  all  nations  are  alike  capable  of  perpetrating,  with  the  additional 
wrong  to  France  Aerself,  of  using  her  flag  to  cover  and  protect  them.  If 
the  vigour  of  the  American  navy  has  saved  its  banner  from  like  reproach, 
it  has  done  much  to  preserve,  unsullied,  its  high  reputation,  and  amply 
repaid  the  expense  charged  upon  the  public  revenue  by  a  system  of  laws 
to  which  it  has  given  such  honourable  effect. 

But  the  conclusion  to  which  your  committee  has  arrived,  after  consult- 
ing all  the  evidence  within  their  reach,  is,  that  the  African  slave  trade 
now  prevails  to  a  great  extent,  and  that  its  total  suppression  can  never 
be  effected  by  the  separate  and  disunited  efforts  of  one  or  more  states ; 
and  as  the  resolution  to  which  this  report  refers,  requires  the  suggestion 
of  some  remedy  for  the  defects,  if  any  exist,  in  the  system  of  laws  fer  the 
suppression  of  this  traffic,  your  committee  beg  leave  to  call  the  attention 
of  the  House  to  the  report  and  accompanying  documents  submitted  to 
the  last  Congress,  by  the  committee  on  the  slave  trade,  and  to  make  the 
same  a  part  of  this  report.  That  report  proposes,  as  a  remedy  for  the 
existing  evils  of  the  system,  the  concurrence  of  the  United  States  with 
one  or  all  the  maritime  powers  of  Europe,  in  a  modified  and  reciprocal 
right  of  search,  on  the  African  coast,  with  a  view  to  the  total  suppression 
of  the  slave  trade. 

It  is  with  great  delicacy  that  the  committee  have  approached  this  sub- 
ject ;  because  they  are  aware  that  the  remedy  which  they  have  presumed 
to  recommend  to  the  consideration  of  the  House,  requires  the  exercise  of 
the  power  of  another  department  of  this  government,  and.that  objections 
to  the  exercise  of  this  power,  in  the  mode  here  proposed,  have  hitherto 
existed  in  that  department. 

Your  committee  are  confident,  however,  that  these  objections  apply 
rather  to  a  particular  proponHon  for  the  exchange  of  the  right  of  search, 
than  to  that  modification  of  it  which  presents  itself  to  your  committee. 
They  contemplate  the  trial  and  condemnation  of  such  American  citizens 
as  may  be  found  engaged  in  this  forbidden  trade,  not  by  mixed  tribunals, 
sitting  in  a  foreign  country,  but  by  existing  Courts  of  competent  juris- 
diction, in  the  United  States.  They  propose  the  same  disposition  of  the 
captured  Africans  now  authorized  by  law ;  and,  least  of  all,  their  deten- 
tion in  America. 

They  contemplate  an  exchange  of  this  right,  which  shall  be  in  all 
respects  reciprocal ;  an  exchange  which,  deriving  its  sole  authority  from 
treaty,  would  exclude  the  pretension,  which  no  nation,  however,  has  pre- 
sumed to  set  up,  that  this  right  c^n  be  derived  fi  om  the  law  of  nations ; 
and  further,  they  have  limited  it.  in  their  conception  of  its  application, 


DOC  only  CO  certaiii  Ittitodei,  and  to  a  certain  distance  from  the  coait  of 
Africa,  bat  to  a  small  number  of  Tessels  to  be  employed  by  each  power, 
and  to  be  previously  designated.  The  visit  and  search,  thus  restricted, 
it  is  believed,  would  insure  the  co-operation  of  one  great  maritime  power, 
in  the  proposed  exchange,  and  guard  it  from  the  danger  of  abuse. 

Tour  committee  cannot  doubt  that  the  people  of  America  have  the 
intdligence  to  distinguish  between  the  right  of  searching  a  neutral  on  the 
high  seasy  in  time  of  war,  claimed  by  some  belligerents,  and  that  mutual, 
restricted,  and  peaceful  concession  by  treaty,  suggested  by  your  com- 
mitiee,  and  which  is  demanded  in  the  name  of  sufiering  humanity. 

In  doaing  this  report,  they  recommend  to  the  House  the  adoption  of 
the  following  resolution,  viz : 

Jtetolred^  That  the  President  of  the  Umted  States  be  requested  to  en- 
ter into  such  arrangements  as  he  may  deem  suitable  and  proper,  with 
one  or  more  of  the  maritime  powers  of  Europe,  for  the  effectual  aboUtioa 
of  the  slave  trade. 


The  following  resolution  was  submitted  to  the  House  of  Representa^ 
lives,  on  the  lOth  of  February,  ISJS,  and  adopted  the  2Sth  of  the  same 
month : 

Resolved^  That  the  President  of  the  United  States  be  requested  to 
enter  upon,  and  to  prosecute,  from  lime  to  time,  such  negotiations  with 
the  several  maritime  powers  of  Europe  and  America,  as  he  may  deem 
expedient,  for  the  effectual  abolition  of  the  African  slave  trade,  and  its 
ultimate  denunciation,  as  piracy,  under  the  law  of  nations,  by  the  consent 
of  the  civilized  world. 


SPANISH   DECEEE. 

''  The  introduction  of  negro  slaves  into  America  was  one  of  the  first 
measures  which  my  predecessors  dictated  for  the  support  and  prosperity 
of  those  vast  r^ions,  soon  after  their  discovery.  The  impossibility  of 
inducinc  the  Indians  to  engage  in  different  useful  though  painful  labours. 
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arising  from  their  complete  igoorance  of  the  conveniences  of  life,  and 
the  very  small  progress  they  had  made  in  the  arts  of  social  existence^  re- 
quired that  the  working  of  the  mines,  and  the  cultivation  of  the  soil, 
should  be  committed  to  hands  more  robust  and  active  than  theirs. 

This  measure,  which  did  not  create  slavery,  but  only  took  advantage 
of  that  which  existed  through  the  barbarity  of  the  Africans,  by  saving 
from  death  their  prisoners,  and  alleviating  their  sad  condition,  far  from 
being  prejudicial  to  the  negroes  transported  to  America,  conferred  upon 
them  not  only  the  incomparable  blessing  of  bebg  instructed  in  the  know- 
ledge of  the  true  God,  and  of  the  only  religion  in  which  the  Supreme 
Being  desires  to  be  adored  by  his  creatures,  but  likewise  all  tlie  advan- 
tages which  accompany  civilization,  without  subjectuig  them,  in  their 
state  of  servitude,  to  a  harder  condition  than  that  which  they  endured  in 
freedom,  when  free  in  their  native  country.    Nevertheless,  the  novelty  of 
this  system  demanded  prudence  in  its  execution ;  and  thus  it  happened, 
that  the  introduction  of  n^ro  slaves  into  America  depended  always  on 
particular  licenses,  which  my  predecessors  granted  according  to  circum- 
stances of  places  and  times,  till  the  era  when  untrained  slaves  were  ge- 
nerally permitted  to  be  imported,  both  in  national  and  foreign  vessels, 
by  the  royal  proclamations  of  the  28th  of  September,  1789,  the  12th  of 
April,  1798,  and  the  22d  of  April,  1804 ',  in  each  of  which  the  different 
places  for  their  introduction  were  determined.    All  this  clearly  evinced, 
that  the  Christian  wisdom  of  my  predecessors  considered  always  these 
provisions  as  exceptions  to  the  law,  and  dependent  on  variable  condi- 
tions.    Ahhough  the  license  granted  the  22d  of  April,  1804,  had  not 
expired,  when  Divine  Providence  restored  me  to  the  throne  to  which  it 
had  destined  me,  and  of  which  an  unjust  usurper  had  perfidiously  at- 
tempted to  deprive  me,  the  disturbances  and  dissentions  excited  in  my 
American .  dominions,  during  my  absence,  immediately  fixed  my  sove- 
reign attention;  and  meditating  incessantly  on  the  most  appropriate 
means  of  re-establishing  good  order  in  these  remote  possessions,  and 
giving  them  all  the  encouragement  of  which  they  aie  capable,  1  was  not 
slow  in  perceiving,  that  the  circumstances  which  had  induced  my  prede- 
cessors to  permit  the  traffic  in  slaves  on  the  coast  of  Africa,  and  their 
introduction  into  both  Americas,  had  entirely  changed.    In  these  pro- 
vinces the  number  of  indigenous  negroes  has  increased  prodigiously, 
and  even  that  of  free  negroes,  under  the  fostering  care  of  a  mild  govern- 
ment, and  the  Christian  humanity  of  the  Spanish  proprietors ;  the  num- 
ber of  the  white  inhabitants  has  likewise  been  much  augmented,  and 
the  climate  is  not  now  so  prejudicial  to  the  latter  as  it  was  before  the 
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soil  was  cleared  ofwoodjand  suhjeeied  to  cultJvalion.  The  advantage, 
likewise,  which  resulted  to  the  inhabitant:  of  Africa  from  their  iraospoi- 
tstion  to  a  cirilizcd  country,  is  not  now  so  urgent  or  oclusive,  since  an 
rnlightened  QBiion  has  miderlaken  the  glorioat  task  of  civilizing  them 
in  iheir  own  land.  Al  the  same  time,  ihe  general  progress  of  improve- 
iiient  in  Europe,  and  the  spirit  of  hamanity  which  directed  its  late  Iraiu- 
BCtiona,  in  featuring  the  political  edifice,  which  the  wickedness  of  a 
usurped  goTcrnment  had  shaken  to  its  foandaiion,  have  eicited  among 
European  sovereigns  a  desire  to  see  tliis  trBHic  abolished ;  and  at  the 
Congress  of  Vienna,  agreeing  on  the  necessity  of  the  abolition,  they 
occupied  themselves  in  fiicilitaiing  its  CTecution,  by  the  moat  amicable 
negotiations  with  those  powers  which  had  colonies,  meeting  in  me  thai 
iliapogi'ion  which  became  so  laudable  an  undertaking.  Those  consider- 
ationa  moTed  ray  royal  tnind  to  inform  itself  from  enlightened  persons, 
zealous  for  the  prosperity  of  my  slates,  as  to  the  effects  which  the  abo- 
lition of  the  traffic  would  produce  on  them.  Having  seen  their  reports, 
iind  being  desirous  to  attain  certainty  in  a  mailer  of  so  grave  imponancr, 
I  trensmiiled  them  lo  my  council  of  ihe  Indies,  with  my  royal  order,  of 
the  I4th  of  June,  1  a  1 3,  that  it  might  communicate  to  me  its  opinion  and 
advice.  Having  collected  all  these  copious  materials,  and  having  ex< 
amined  the  proposition  which  the  same  supreme  tribunal  laid  before  me 
in  its  deliberation  of  the  iSlh  of  February,  1B16;  answering  (otbe 
confidence  which  I  repose  in  il,  and  coiiickling  with  lla  opinion  respect- 
ing the  abolition  of  the  trafiic  In  slaves;  and  co-operating  with  the  King 
of  Great  Britian  by  a  solemn  treaty,  embracing  all  the  points  of  reciprth' 
ea)  interest  involved  In  this  important  transaction  ;  and  determining  that 
the  lime  for  the  abolition  was  arrived,  the  interest  of  my  Americaa 
States  being  duly  reconciled  with  the  sentiments  of  tny  royal  mind,  and 
the  wishes  of  all  the  sovereigns,  my  friends  and  allies ;  I  haw  decreed 

"  Art.  i.  From  this  day  forward,  1  prohibit  all  my  subjects,  both  In 
the  Peninsula  and  in  America,  from  going  to  buy  negroes  on  the  couts 
of  Africa,  north  of  the  line.  The  negroes  who  may  be  bought  on  the 
said  coasts  shall  be  declared  free  in  the  6rst  port  of  my  dominioDi  at 
which  Ihe  ship  in  which  they  are  transported  shaH  arrive.  The  ship 
itself,  together  with  the  remainder  of  its  cargo,  shall  be  confiscated  (o 
the  royal  treasury,  and  the  purchaser,  the  captain,  the  master,  and  pilot, 
shall  be  irrevocably  condemned  to  ten  years'  transportation  to  the  Phi- 
lippines. 

■'  Art  ii.  Tbe  above  punishment  does  not  atiKh  lo  the  trader,  the 
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captain,  the  masteri  and  pilot|  of  the  vessels  which  sail  from  any  port  of 
my  dominions,  for  the  coasts  of  Africa,  north  of  the  line,  before  the 
22d  of  November  of  the  present  year;  to  which  period  I  grant,  besides, 
an  extension  of  six  months,  counting  from  the  above  date,  to  complete 
their  voyages. 

*^  Art.  iii.  From  the  30th  of  May,  1820,  I  equally  prohibit  all  my 
subjects,  as  well  in  the  Peninsula  as  in  America,  from  going  to  purchase 
negroes  along  those  parts  of  the  coast  of  Africa  which  are  to  the  south 
of  the  line,  under  the  same  penalties  imposed  in  the  first  article  of  this 
decree ;  allowing,  likewise,  the  space  of  five  months  from  the  above 
date  to  complete  the  voyages  that  may  be  undertaken  before  the  above- 
mentioned  30th  of  May,  in  which  the  traffic  in  slaves  shall  cease  in  all 
my  dominions,  as  well  in  Spain  as  in  America. 

^  Art.  iv.  Those  who,  using  the  permission  which  I  grant  till  the  SOth 
of  May,  1820,  shall  purchase  slaves  on  that  part  of  the  coast  of  Africa 
which  lies  south  of  the  line,  shall  not  be  allowed  to  carry  more  slaves 
than  ^ve  to  two  tons  of  tonnage  of  their  vessel ;  and  any  persons  con- 
travening this  enactment  shall  be  subjected  to  the  penalty  of  losing  all 
the  slaves  on  board,  who  shall  be  declared  free  at  the  first  port  of  my 
dominions  in  which  the  ship  arrives. 

^<  Art.  V.  This  computation  is  made  without  a  reference  to  those  who 
may  be  born  during  the  voyage,  or  to  those  who  may  be  serving  on  board 
as  sailors  or  servants. 

^*  Art.  vi.  Foreign  vessels,  which  may  import  negroes  into  any  port  of 
my  dominions,  shall  be  subjected  to  the  regulations  prescribed  in  this 
decree ;  and  in  case  of  contravening  them,  shall  be  subjected  to  the 
penalties  contained  in  it. 

'<  And,  my  royal  pleasure  being  that  the  above  decree  should  circu- 
late in  my  dominions  of  America  and  Asia,  for  its  punctual  observance 
I  communicated  it  to  my  Supreme  Council  of  the  Indies,  signed  with 
my  own  hand,  under  date  of  the  22d  of  September  last  past ;  and  on 
its  being  published  in  that  tribunal  the  1st  instant,  a  resolution  passed, 
diat  steps  should  be  taken  to  enforce  It,  and  that  the  said  tribunal  should, 
for  such  purpose,  circulate  this  my  royal  cedula,  by  which  I  direct  all 
ray  viceroys,  presidents,  courts  of  judicature,  commandants  general,  go- 
vernors and  intendants  of  the  Indies,  of  the  adjacent,  and  of  the  Philip- 
pine islands,  to  keep,  fulfil,  and  execute,  and  cause  to  be  kept,  fulfilled, 
and  executed,  all  that  has  been  enjoined  in  this  my  sovereign  determina- 
tion, without  transgressing  or  contravening,  or  permitting  to  be  trans- 
gressed or  contravened,  its  contents  in  any  way;  causing  it,  for  that 
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purpose,  to  be  published  as  an  order,  not  only  in  tlie  capital  cities,  but 
dIbo  in  the  chief  towns  of  jurisdiction  of  their  respective  dislricts,  and 
communicating  it  likewise,  each  in  his  territory,  to  the  tribunals,  jiisti>^es, 
Buihorities,  and  persons,  who  in  any  way  may  be  bound  to  ob^rve  it. 
And  this  my  royal  cedula  shall  be  attended  to  by  the  accountants'  ^ae- 
ral  offices  of  my  said  council.     Dated,  Madrid,  the  December, 

1817. 

"  Your  majesty  prohibits  for  ever  all  your  subjects  of  the  Peninsula, 
as  well  as  of  America,  from  purchasing  negroes  on  the  coasts  of  Africa, 
enacting,  that  voyages  for  that  purpose  may  not  be  undertaken  lo  the 
eoasLs  north  of  the  equator,  after  the  2!d  of  November,  ncir  to  those  south 
of  the  equator,  after  the  SOtb  of  May,  1920,  under  the  penalties  spe- 
cified."" 
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"  I,  the  king,  make  known  to  those  to  whom  the  present  Alvara,  bar- 
ing the  force  and  eflect  of  a  law,  shall  come,  that  as  the  abolition  of  the 
slave  trnde  in  the  ports  of  the  coast  of  Africa,  north  of  the  equator,  es- 
tablished by  the  ratification  of  the  treaty,  dated  the  32d  of  January, 
]S15,and  of  the  additional  convention,  dated  the  38th  of  July,  1S17, 
requires  the  adoption  of  fresh  measures,  which,  fixing  just  and  adequate 
penalties  that  shall  attach  to  offenders,  may  aOiird  to  judges,  and  other 
persons  charged  with  the  execution  of  those  measures,  a  standard  for 
deciding  upon  such  cases  as  shall  occur  relative  to  this  object,  thiok 
proper  to  ordain  as  follows  : 

"  Art.  i.  All  persons,  of  whatsoever  quality  or  condition,  who  shall 
proceed  to  fit  out  or  prepare  vessels  for  the  traffic  in  slaves,  in  any  part 
of  the  coast  of  Africa  lying  north  of  the  e((uator,  shall  incur  the  penally 
of  the  loss  of  the  slaves,  who  shall  be  declared  free,  with  a  destination 
hereintfterwards  mentioned.  The  vessels  engaged  in  the  traffic  shall 
be  confiacated,  with  alt  their  tackle  and  appurtenances,  together  with 
the  cargo,  of  whatever  it  mny  consist,  which  shall  be  on  board  on  ac- 
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count  of  the  owners  or  freighters  of  such  vessel;  and  of  the  owners  of 
such  slaves.  The  officers  of  such  vessel — to  wit,  the  captain  or  master, 
the  pilot,  and  supercargo— shall  be  banished  for  five  years  to  Mosam- 
bique,  and  each  shall  pay  a  fine  equivalent  to  the  pay  or  other  profits 
which  he  was  to  gain  by  the  adventure.  Policies  of  insurance  cannot 
be  made  on  such  vessels,  or  their  cargoes;  and  if  they  are  made,  the  as- 
surers who  shall  knowingly  make  them  shall  be  condemned  in  triple  the 
amount  of  the  stipulated  premium. 

^<  Art.  ii.  All  persons,  of  whatever  rank  or  condition,  who  shall  im- 
port slaves  into  Brazil,  in  foreign  vessels,  shall  incur  the  same  penalty  of 
the  loss  of  the  slaves,  who  shall  become  freemen,  and  be  provided  for  as 
hereinafter  directed. 

'^  Art.  iii.  Informations  shall  be  received  relative  to  all  the  above 
cases.  And  if  the  vessel  and  her  cargo  have  been  confiscated,  htflf  of 
the  whole  proceeds  of  the  property,  sold  by  public  auction,  as  well  as 
half  of  the  fines,  shall  be  given  to  the  informer,  and  the  other  half  shall 
be  paid  into  my  royal  treasury,  to  which  the  whole  produce  shall  belong, 
if  there  be  no  informer.  In  case,  however,  of  a  vessel  having  been  cap- 
tured by  a  ship  of  war,  such  vessel  and  her  cargo  shall  be  subject  to  the 
provisions  specified  in  the  seventh  article  of  the  regulations  concerning 
the  mixed  commission,  annexed,  under  number  S,  to  the  above  Conven- 
tion of  July  the  28th,  1817*  But  in  case  the  ship  should  be  captured 
or  confiscated,  it  shall  not  be  lawful  to  commence  an  action  for  the  re- 
covery of  such  ship  and  cargo,  except  within  a  term  not  exceeding  three 
years,  to  reckon  from  the  date  of  the  ship's  entrance  into  the  port  where 
she  has  unloaded  ;  after  the  expiration  of  which  period,  the  said  action 
shall  be  inadmissible  and  void. 

<<  Art.  iv.  Informations,  and  all  proceedings  inclusive  of  the  final 
sentence  and  its  execution,  shall  be  brought  t>efore  the  judges  appointed 
to  try  causes  respecting  contraband  goods  and  embezzlement,  in  any  place 
or  district,  whither  the  slaves  have  been  carried,  or  before  any  other  ma- 
gistrate or  judge  competent  to  decide  on  those  matters,  to  whom  I  dt^m 
proper  to  commit  this  jurisdiction,  as  well  as  the  authority  requisite  for 
carrying  into  executi<m  the  sentences  passed  by  the  mixed  commission, 
in  cases  cognizable  by  the  latter,  and  for  trying  and  determining  other 
cases  that  may  occur,  as  also  those  accruing  from  them,  allowing  the 
party  to  bring  an  appeal  conformably  to  the  ordinance.  It  shall,  how- 
ever, be  lawful  for  either  of  the  parties  to  apply  to  the  mixed  commis- 
sion, for  them  to  determine  whether  or  not  the  case  have  reference  to 
the  abolition ;  in  which  event,  the  proceedings  upon  it  shall  be  delivered 
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up  10  the  commisaion  is  ibe  stale  in  which  theji  ac€}  and  vhaiever  the 
commission  may  dMide,  jthall  be  cRrrinl  ioio  cffrcl. 

"  Art.  V.  Thi-  3lnv«:<  made  over  tu  Diy  royal  lr«A»ury  in  lie  niBBaa' 
specilied  in  the  above  irvenlh  articlr  of  the  irgulationa  cuDcerning  Um 
mixed  commiuiuns,  and  ihusc  drclorrd  Irer  by  the  aliove  uticle,  (as  i| 
would  be  unjiut  lo  abandon  ihein  without  sujipon,)  shall  l>e  delivered 
mto  the  office  of  the  judge  of  ihe  district,  or,  where  thpw  u  oone,  into 
that  of  the  judge  charged  to  wiiicb  over  the  rights  of  the  Indian*,  vbow 
powrra  I  enlarge  with  tlinl  jurisdiction,  to  lerve  as  freedmeu  for  fourteen 
yeara  in  any  public  service  of  the  navy,  the  forire»se«,  agriculture,  or 
manual  trades,  as  may  be  iboughi  most  conveaieni,  heing  for  that  pur- 
pose enrolled  in  the  respective  stiitioDs;  or  shall  be  hlrtiJ  out  lu  indivi- 
duals of  known  property  and  prubiiy,  who  sliall  be  bouud  lu  support, 
clolht,  and  instruct  tht-m,  teaching  them  some  handicralt  or  labour,  lh«t 
may  be  agreed  upon,  during  the  stipulated  period ;  the  terms  and  the 
conditions  of  which  shall  be  renewed  as  often  us  necessary,  till  the  four- 
teen years  are  expired  ;  the  time  of  servitude  may  be  shortened  by  Iivo 
or  morp  yars,  according  as  ilte  goiHl  conduct  of  these  persons  may  en- 
title ibcm  to  the  enjoyment  of  full  freedom.  In  case  these  freedmenan 
destined  for  the  public  service,  the  ollicer  who  shall  have  authority  ia 
the  respective  stations  lo  which  ihey  are  assigned,  shall  nominate  a  pro> 
per  person  to  Ux  the  period  as  above  mentioned,  who  shall  be  respooaw 
ble  for  iheir  educaliou and  rnalmcnt.  1'hey  shall  haie  as  curator  a  per- 
son of  known  probity,  who  shalfbe  nominated  every  three  yean  bjrthe 
judge,  and  approved  by  the  judicial  council  or  governor,  and  captain 
general  of  the  province.  To  him  il  shall  belong  to  provide  every  thing 
which  may  contribute  lo  their  well-being,  to  testify  abuses  that  nwy 
affect  ibem,  to  procure  them  releaie  aDer  their  proper  term  of  service, 
and  enforce  generally,  for  their  benefit,  the  observance  of  the  laws  pre- 
sciibed  for  the  protection  of  orphans,  in  as  far  as  those  laws  are  appli- 
cable to  them,  ta  the  end  thai  whatever  is  ordered  concerning  them  may 
be  strictly  executed. 

"  Art.  vi.  In  ihe  ports  to  ihe  south  of  the  equator,  where  the  traffic 
iu  slaves  is  still  permitted,  the  regulations  passed  in  the  law  of  the  24th 
of  November,  IH13,  shall  be  observed,  with  the  following  modifications : 
The  distinction  between  vessels  which  shall  exceed  or  shall  not  exceed 
201  Ions  shall  be  abolished,  and  the  number  of  slaves  shall  be  regulated 
according  to  the  tonnage  of  the  vessel,  in  ihe  proportion  of  five  to  eveiy 
two  Ions,  according  to  the  ancient  measure.  The  prohibition  respecting 
Buik*  made  with  iron  on  ibe  body  of  the  sUvea,  ilwU  not  cilend  to 
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marks  impriDted  with  silver  carimbos,  which,  being  excepted,  sh&lt  be 
permitted.  It  shall  be  allowed  to  the  persons  who  own  or  freight  slave 
vessels,  to  use,  indiscriminately,  iron  or  copper  kettles,  provided  the  lat- 
ter every  voyage  be  tinned  anew,  which  shall  be  ascertained  by  proper 
officers  visiting  those  vessels.  If  surgeons  do  not  sail  on  board  such  ves- 
sels, on  account  of  the  impossibility  of  procuring  them,  or  for  some 
other  reason  equally  conclusive,  the  owners  shall  be  obliged  to  carry 
with  them  blm:k  sangradoresy  experienced  in  the  treatment  of  the  dis- 
eases with  which  the  slaves  are  commonly  afflicted,  and  in  the  reme<ties 
proper  fisr  curing  them ;  because,  in  r^ard  to  all  these  objects,  expe* 
rience  has  evinced  the  necessity  of  specifying  the  provisions  set  forth  in 
this  Alvari,  which,  under  the  above  modifications,  shall  be  observed  in 
all  its  details. 

<<  Art.  vii.  Whereas  the  alteration  effected  in  the  slave  trade  by  the 
reslrictions  contained  in  the  above  treaty  and  additional  convention,  re- 
quires considerable  modifications  in  the  provisions  of  the  former  law» 
enacted  on  this  subject,  independent  of  the  last  change,  which  will  tend 
to  render  many  of  them  void,  I  think  proper  to  order,  that  it  shall  be 
permitted  to  import  into  the  ports  of  Brazil,  slaves  from  any  ports  where 
this  traffic  is  not  prohibited,  and  that  the  freight  shall  continue  to  be  set- 
tled by  the  parties. 

*^  The  present  injunctions  shall  be  strictly  complied  with;  wherefore 
I  direct  the  Tribunal  of  the  Privy  Council,  of  Conscience  and  of  Or- 
ders; the  President  of  my  Royal  Exchequer;  the  Council  of  my  Koyal 
Treasury ;  the  Chief  Justice  of  the  Supreme  Court  of  Appeal  in  Bra- 
zil ;  the  President  of  the  Tribunal  of  Bahia ;  the  Governors  and  Cap^ 
tains  Greneral ;  and  the  other  Governors  of  Brazil,  and  of  my  dorainloot 
beyond  sea ;  also  all  the  Ministers  of  Justice,  and  other  persons  whom 
the  present  Alvara  may  concern,  to  comply  with  and  observe  (be  same, 
notwithstanding  any  decision  thai  may  be  at  variance  with  it,  and  which 
I  rescind  for  this  end  only ;  and  it  shall  have  the  force  and  effect  of  a 
letter  issued  by  the  Chancellery,  though  it  be  not  actually  issued  by  the 
same,  and  though  its  validity  extend  beyond  a  year,  notwithstanding  the 
law  to  the  contrary,  v. Given  at  the  palace  of  Rio  de  Janeiro,  the  26th  of 
January,  1818.^' 


Catts  referred  to  in  the  argument  of  the  Antelope. 
ThK  Ahedis,  1  Acfon^g  Rep.  240. 

This  was  an  American  veuel,  capiur^  by  a  Briliah  cruiser,  in  the 
latter  part  of  the  jear  IS07,  on  her  way  from  Bonny,  on  the  coast  of 
Africn,  to  Malanias,  in  the  island  of  Cuba,  with  lOj  slaves  ao  board. 
She  was  libelled  in  the  Vice-Admiralty  Court  ofTurlola,  and  condemDcd 
u  engaged  in  an  illegal  trade.  From  (his  sentence  an  appeal  wu  pru- 
secuted  to  the  High  Cuuil  of  Appeuls. 

The  lirsi  reason  assigned  by  the  captors  for  the  condemnation  of  this 
vessel  was,  thar  "  ihis  ship  whs  proceeding  fiom  Africa,  with  a  cargo 
there  laden,  to  Maiaozas,  in  the  island  ofluba,  being  a  part  ofa  colony 
then  belonging  to  hJs  majesty's  enemies,  contrary  to  tlie  prohibitions  of 
the  order  of  bis  majesty  in  council,  of  the  llih  day  of  November, 
Z807." 

The  second  reason  assigned  was,  that  "  (he  voynge  was  coutrary  to 
the  prohibitory  lan-.i  of  the  United  States  o(  America,  made  for  abolish- 
ing the  slave  trade,  which  had  been  olTicially  notified  to  the  Lords  of  Ap- 
peal by  the  act  of  the  Ainerican  goviTomtiil  in  rhe  case  of  the  Chance, 
Brown,  master ;  and  although  such  laws  of  a  foreign  state  may  not 
araount  to  a  direct  or  substantive  ground  of  condemnation  in  a  Court  of 
Prize,  yet  they  may  and  ought  to  exclude  an  American  claimant  from 
the  benefit  of  those  relaxations  of  the  law  of  war  which,  in  favour  of 
neutral  stales,  have  been  introduced  by  his  majesty's  inslruciions,  in  re- 
gard to  then- commerce  with  the  colonies  of  his  majesty's  enemies;  u 
privil^e  which  can  only  be  understood  to  be  granted  to  neutral  govern- 
ments as  a  branch  of  their  national  commerce,  and  not  as  an  inviiaiiou 
to  lawless  individuals  to  engage  in  a  trade  which  the  neutral  state  itself 
has  prohibited,  and  desires  to  discourage." 

The  third  ground  of  condemnation  assigned  by  the  captors  was, 
"  that  Scott,  the  superca^o  and  tader  of  the  slaves,  is  admitted  to  have 
an  interest  therein,  which  is  liable  to  cuoliscation,  he  being  a  British  sub- 
ject, by  the  statute  of  46  Geo.  III.  cap.  51'." 

JuDGME.NT.  Sir  IKm.  Grant.  In  tlie  case  of  the  Amedie,  it  must  be 
considered,  on  the  evidence  produced  to  (he  Court,  and  from  the  situa- 
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tion  of  this  vessel  at  the  time  of  capture,  that  she  was  employed  in  car- 
rying slaves  from  the  coast  of  Africa  to  a  Spanish  colony.  We  are  of 
opinion  this  appears  to  have  been  the  original  design  and  purpose  of  the 
voyage,  notwithstanding  the  pretence  set  up  to  veil  the  real  intention  of 
the  proprietor.  The  American  claimant,  however,  complains  of  the 
injury  and  interruption  he  has  sustained  in  carrying  on  his  usual  and 
lawful  trade,  that  of  importing  slaves  for  the  purpose  of  sale,  and  calls 
upon  the  Prize  Court  to  redress  the  grievance,  and  repair  the  damage 
he  has  sustained  by  the  capture  and  unjust  detention  of  this  vessel. 

On  the  different  occasions  when  cases  of  this  description  formerly 
came  before  the  Court,  the  slave  trade  was  liable  to  considerations  very 
different  from  those  which  now  belong  to  it.  So  far  as  respected  the 
transportation  of  slaves  to  the  colonies  of  foreign  nations,  this  trade  had 
been  prohibited  by  the  laws  of  America  only ;  this  country  had  taken 
no  notice  of  that  prohibition  ;  our  law  sanctioned  the  trade,  which  it  was 
the  policy  of  the  American  law  first  to  restrict,  and  finally  to  abolish. 
It  appeared  to  us,  therefore,  difficult  to  consider  the  prohibitory  law  of 
America  in  any  other  light  than  as  one  of  those  municipal  regulations  of 
a  foreign  state,  of  which  this  Court  could  not  take  any  cognizance,  and 
of  course  could  not  be  called  upon  to  enforce ;  nor  could  it  possibly  bnr 
a  party  in  a  Court  of  Prize.  But  by  the  alteration  which  has  since 
taken  place  in  our  law,  the  question  stands  now  upon  very  different 
grounds^  We  do  now,  and  did  at  the  time  of  this  capture,  take  an  inte- 
rest in  preventing  that  traffic  in  which  this  ship  was  engaged.  The 
slave  trade  has  since  been  totally  abolished  in  this  country,  and  our  legis- 
lature has  declared  the  African  slave  trade  is  contrary  to  the  principles 
of  justice  and  humanity.  Whatever  opinions,  as  private  individuals,  we 
before  might  have  entertained  upon  the  nature  of  this  trade,  no  Court  of 
justice  could  with  propriety  have  assumed  «uch  a  position  as  the  basis 
of  any  of  its  decisions,  whilst  it  was  permitted  by  our  own  laws ;  but 
we  do  now  lay  down  as  a  principle,  that  this  is  a  trade  which  cannot, 
abstractedly  speaking,  be  said  to  have  a  legitimate  existence ;  I  say  ab- 
stractedly speaking,  because  we  cannot  legislate  for  other  countries ;  nor 
has  this  country  a  right  to  control  any  foreign  legislature  that  may  think 
proper  to  dissent  from  this  doctrine,  and  give  permission  to  its  subjects 
to  prosecute  this  trade.  We  cannot,  certainly,  compel  the  subjects  of 
other  nations  to  observe  any  other  than  the  first  and  generally  received 
principles  of  universal  law.  But  thus  far  we  are  now  entitled  to  act, 
according  to  our  law,  and  to  hold  that,  pn'ma/octe,  the  trade  is  altoge- 
ther illegal,  and  thus  to  throw  on  a  claimant  the  whole  burden  of  proof, 
VouX.  F 
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in  order  to  show,  that  by  the  particular  law  of  his  own  country  he  u  en* 
titled  to  carry  on  this  traffic.  As  the  case  now  stands,  we  think  that  no 
claimant  can  be  heard  in  an  application  to  a  Court  of  Prize  for  the  re- 
storation of  the  human  beuigs  he  carried  unjustly  to  another  country,  for 
the  purpose  of  disposing  of  them  as  slaves.  Ihe  consi^queoce  of  ma- 
king such  proof  is  uot  now  necessary  to  determine ;  but  where  it  caoooC 
be  made,  the  party  must  be  ctinsidered  to  have  failed  in  e8tai>lish]0g  his 
asserted  right.  We  are  of  opinion,  upon  the  whole,  that  persons  en- 
gaged in  such  a  trade  cannot,  upon  principles  of  universal  law,  have  a 
right  to  be  heard  upon  a  claim  of  this  nature  in  any  Court.  In  the  pre- 
sent case,  the  claimant  does  not  bring  himself  within  the  protection  of 
the  law  of  hb  own  country ;  he  appears  to  have  been  acting  in  direct 
violation  of  that  law,  which  admits  of  no  right  of  property  such  as  he 
claims ;  ours  is  express  and  satisfactory  upon  the  subject. 

Where,  therefore,  there  is  no  right  established  to  carry  on  this  trade, 
no  claim  to  restitution  of  this  property  can  be  admitted.  We  are  hence 
of  opinion  the  sentence  of  the  Court  below  was  valid,  and  ought  to  be 
affirmed. 

The  Fortuna*     1  Dodson^s  Rep.  81. 

This  was  the  case  of  a  vessel  bearing  the  Portuguese  flag,  captured 
by  a  British  cruiser,  in  October,  1810,  and  sent  into  Plymouth  as  prize. 

It  appeared  in  evidence,  that  she  sailed  from  New- York,  under  Ameri- 
can colours,  in  the  month  of  July,  1810  ;  apd  ostensibly  owned  by  an 
American  citizen;  that  she  went  to  Madeira,  landed  a  part  of  hercaigo, 
and,  about  a  week  before  her  departure  from  thence,  a  bill  of  sale  of  the 
ship  was  executed  to  a  native  of  Madeira,  a  Portuguese  subject ;  and,  in 
consequence  of  this  sale,  Portuguese  papers  obtained,  and  the  Portuguese 
flag  assumed.  It  appeared,  from  an  inspection  of  the  vessel,  and  other 
evidence  in  the  case,  that  the  object  of  the  voyage  was  to  procure  a 
cargo  of  slaves  on  the  coast  of  Africa. 

Judgment.  Sir  William  ScoiU  ^^  An  American  ship,9tMm  Ame- 
rican, is  entitled,  upon  proof,  to  immediate  restitution ;  but  she  may  for- 
feit, as  other  neutral  ships  may,  that  title,  by  various  acts  of  misconduct, 
by  violation  of  belligerent  rights  most  clearly  and  universally.  But 
though  this  prize  law  looks  primarily  to  violations  of  belligerent  rights 
as  grounds  of  confiscation  in  vessels  not  actually  belonging  to  the  enemy, 
it  has  extended  itself  a  good  deal  beyond  considerations  of  that  descrip- 


APPENDIX.  48 

tion  only.  It  bas  been  establisbed,  by  recent  decisions  of  the  Supreme 
Court,  that  the  Court  of  Prize,  though  properly  a  Court  purely  of  the 
law  of  nations,  has  a  right  to  notice  the  municipal  law  of  this  country 
in  the  case  of  a  British  vessel,  which,  in  the  course  of  a  prize  proceed* 
ing,  appears  to  hare  been  trading  in  violation  of  that  law,  and  to  reject 
a  claim  for  her  on  that  account.  That  principle  has  been  incorporated 
iiito  the  prize  law  of  this  country  within  the  last  twenty  years,  and  seems 
DOW  fully  incorporated.  A  late  decision,  in  the  case  of  the  Amkdie^ 
seems  to  have  gone  the  length  of  establishing  a  principle,  that  any  trade 
contrary  to  the  general  law  of  nations,  although  not  tending  t9,  or  ac- 
companied with,  any  infraction  of  the  belligerent  rights  of  that  country, 
whose  tribunals  are  called  upon  to  consider  it,  may  subject  the  vessel 
employed  in  that  trade  to  confiscation.  The  Amedie  was  an  American 
ship,  employed  in  carrying  on  the  slave  trade ;  a  trade  which  this  coun- 
try, since  its  own  abandonment  of  it,  has  deemed  repugnant  to  the  law 
of  nations,  to  justice  and  humanity,  though  without  presuming  so  to 
consider  and  treat  it,  where  it  occurs  in  the  practice  of  the  subjects  of  a 
state  which  continues  to  tolerate  and  protect  it  by  its  own  municipal  re* 
gulations;  but  it  pots  upon  the  parties  who  are  found  in  the  occupations 
of  that  trade,  the  burthen  of  showing  that  it  was  so  tolerated  and  pro* 
tected ;  and,  on  failure  of  producing  such  proof,  proceeds  to  condemna- 
tion,  as  itdid  in  the  case  of  that  vessel.  How  far  that  judgment  has 
been  universally  concurred  in  and  approved,  is  not  for  me  to  inquire. 
If  there  be  those  who  disapprove  it,  I  am  certainly  not  at  liberty  to  in« 
elude  myself  in  that  nunrber,  because  the  decisions  of  that  Court  biiid 
authoritatively  the  judicial  conscience  of  this ;  its  decisions  must  be 
conformed  to,  and  its  principles  practically  adopted.  The  principle 
laid  down  in  that  case  appears  to  be,  that  the  slave  trade,  carried  on  by 
a  vessel  belonging  to  a  subject  of  the  United  States,  is  a  trade  which, 
being  unprdtected  by  the  domestic  reguhitions  of  their  legislature  and 
government,  subjects  the  vessel  engaged  in  it  to  a  sentence  of  condem- 
nation. If  the  ship  should,  therefore,  turn  out  to  be  an  American  ac- 
tu^y  so  employed ;  and  it  matters  not,  in  my  opinion,  in  what  stage  of 
the' employment,  whether  in  the  inception  or  the  consummation  of  it ;  the 
case  of  the  Amedie  will  bind  the  conscience  of  this  Court  to  the  eflect 
of  compelling  it  to  pronounce  a  sentence  of  confiscation.'' 

^  I  can  have  no  rational  doubt  of  her  {the  Fortuna*i)  real  character ; 
and,  under  the  authority  of  the  case  of  the  Amedie,  I  condemn  her  and 
h«-  cargo.*' 
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The  Donna  Marianna.    1  Dadson's  Rep.  91* 

This  was  the  case  of  a  vessel  seized  as  she  was  proceeding  to  Cape 
Coast  for  a  cargo  of  slaves,  under  the  Portuguese  flag.  It  appeared  in 
evidence,  that  she  was  originally  an  American  vessel,  had  beeo  bonajidt 
sold  to  a  British  subject,  and  was  now  claimed  as  Portuguese  property^ 
on  the  ground  that  she  had  been  since  conveyed  to  a  Portuguese  mer- 
chant. The  Court  condemned  the  ship^  as  being  a  British  vessel  en- 
gaged in  the  slave  trade. 

Sir  WiUiam  ScotL  '^  It  would  be  a  monstrous  thing,  where  a  ship, 
admitted  to  have  been  at  one  time  British  property,  is  found  engaging  in 
this  traffic,  to  say,  that,  however  imperfect  the  documentary  evidence  of 
the  asserted  transfer  may  be,  and  however  startling  the  other  circum- 
stances of  the  case,  no  inquiry  shall  be  made  into  the  real  ownership. 
Here  are  on  board  this  vessel  only  papers  of  mere  form,  and  which  are 
in  contradiction  with  each  other,  leaving  the  whole  transaction  of  the 
transfer  in  great  doubt  and  obscurity ;  and  if  the  Court  were  to  be  pro- 
hibited, under  such  circumstances,  from  inquiry  into  the  reality  of  the 
Portuguese  title,  one  sees  how  easily  the  provisions  of  the  legislature 
would  be  defeated.'* 

^<  1  can  have  no  doubt  that  this  Court  is  bound  judicially  to  consider 
this  as  a  British  vessel,  and  that  this  Portuguese  disguise  has  been  as- 
sumed for  the  mere  purpose  of  protecting  the  property  of  British  mer- 
chants in  a  traffic  which  it  was  not  lawful  for  them  to  engage  in." 

The  Diana.     1  Dodsons  Rep.  95. 

Tliis  was  the  case  of  a  vessel,  under  Swedish  colours,  seized  at  Cape 
Mount,  on  tlie  coast  of  Africa,  on  the  10th  of  September,  18iO,  by  a 
British  cruiser,  and  carried  to  Sierra  Leone,  where  proceedings  were  in- 
stituted against  the  vessel  and  cargo.  At  the  time  of  the  seizure  she 
had  exchanged  her  outward  cargo  for  120  slaves,  part  of  which  she  had 
received  on  board.  An  information  was  filed  on  the  part  of  the  captors, 
and  a  claim  made  for  the  ship  and  cargo,  as  the  property  of  a  subject  of 
the  King  of  Sweden.  The  vessel  and  cargo  were  condemned  in  the 
Vice- Admiralty  Court  at  Sierra  Li-one,  from  which  an  appeal  was  pro- 
secuted to  the  High  Court  of  Admirahy. 

The  condemnation  also  took  place  on  a  principle  which  this  Court 
cannot  in   any  manner  recognise,  inasmuch  as  the  sentence  affirms, 
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<^  that  the  slave  trade,  from  motives  of  homaDityy  hath  beeo  abolished 
by  most  civiluKed  nations,  andis  not  at  the  present  time  legaUy  author^ 
ized  by  any,^^  This  appears  to  me  to  be  an  assertion  by  no  means  sus- 
tainable. This  Court  is  disposed  to  go  as  far  in  discomitenancing  this 
odious  traffic,  as  the  law  of  nations,  and  the  principles  recognised  by 
English  tribunab,  will  warrant  it  in  doing,  but  beyond  these  principles 
it  does  not  feel  itself  at  liberty  to  travel.  It  cannot  proceed  on  a  sweep- 
ing anathema  of  this  kind  against  property  belonging  to  the  subjects  of 
foreign  independent  states.  The  position  laid  down  in  the  sentence  of 
the  Court  below,  that  the  slave  trade  is  not  authorized  by  any  civilized 
state,  is,  unfortunately,  by  no  means  correct,  the^  contrary  being  noto- 
riously the  fact,  that  it  is  tolerated  by  some  of  them.  This  trade  was  at 
one  time,  we  know,  universally  allowed  by  the  different  nations  of  Eu- 
rope, and  carried  on  by  them  to  a  greater  or  less  extent,  accordmg  to 
their  respective  necessities.  Sweden,  having  but  small  colonial  posses- 
sions, did  not  t*ngage  very  deeply  in  the  traffic,  but  she  entered  into  it  sa 
far  as  her  convenience  required  for  the  supply  of  her  own  colonies.  The 
trade,  which  was  generally  allowed,  has  been  since  abolished  by  some 
particular  countries ;  but  I  am  yet  to  learn  that  Sweden*  has  prohibited 
its  subjects  from  engaging  in  the  traffic,  or  that  she  has  abstained  from 
it  either  in  act  or  declaration.  Our  own  country,  it  is  true,  has  taken  a. 
more  correct  view  of  the  subject,  and  has  decreed  the  abolition  of  the 
slave  trade,  as  far  as  British  subjects  are  concerned ;  but  it  claims  na 
right  o(  enforcing  its  prohibition  against  the  subjects  of  those  states 
which  have  not  adopted  the  same  opinion  with  respect  to  the  injustice 
and  immorality  of  the  trade. 

The  principle  which  has  been  extracted  by  the  Judge  of  the  Court 
below,  from  the  case  of  the  Amediej  is  the  reverse  ef  the  real  principle 
there  laid  down  by  the  Superior  i'ourt,  which  was,  that  where  the  mtmi- 
cipal  laws  of  the  country  to  which  the  parties  belong  have  prohibited  the 
trade,  the  tribunals  of  this  country  will  hold  it  to  be  illegal,  upon  the  ge- 

*  The  treaty  of  concert  and  subsidy  b«'tween  his  majesty  and  the  King  of  Swe- 
den, which  wa$i  signed  at  Stockholm  on  the  3d  of  March,  1813,  ha»  been  made  pub- 
lic ftiace  the  date  of  this  judgment.  By  an  article  of  thii  treaty,  the  Kinir  of  Swe- 
den engages  *^to  forbid  and  prohibit,at  the  peiiod  of  the  cession  of  (iuadalonpe,the 
introduction  of  slavrs  from  Afiica  into  the  said  island,  and  the  other  possessions  in 
the  West  Indies  of  his  Swedish  majesty,  and  not  to  permit  Swedish  subjects  to  en- 
gage in  the  slave  trade ;  an  engagement  which  (it  is  said)  his  Swedish  majesty  is 
the  more  willing  to  contract,  as  this  traffic  has  never  been  authorized  by  him,^  though 
it  had  never  been  prohibited,  and,  therefore,  bad  t>een  tolerated  in  practice  upon  the 
printiples  then  generally  received. 
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aeral  principles  oi  justice  and  homniitj,  and  retee  mtholioB  mi  tbe 
property;  but,  on  the  otber  hand,  though  thej  coMder  tiie  trade  to  be 
generally  contrary  to  tbe  principles  of  justice  aad  hmnanity,  wfaete  not 
tolerated  by  tbe  laws  of  the  counuy,  they  will  respect  tlie  property  of 
persons  engaged  in  h  under  the  sanction  of  the  laws  of  their  own  couo- 
tiy.  The  lords  of  appeal  did  not  mean  to  set  thenselves  up  at  Icgiah- 
tDfi  for  the  whole  worid,  or  presouie  in  any  manner  to  iuteifere  with 
the  coomiercial  regulations  of  other  states,  or  to  lay  down  geutial  prin» 
dples  that  were  to  OTerthrow  their  letrislative  provisions  with  respect  to 
th^ccmdncr  of  thfir  own  subjects.  It  is  highly  fit  that  the  Judge  <^  the 
Court  below  should  be  corrected  in  the  vi^w  which  he  has  taken  of  this 
natter,  since  the  doctrine  laid  down  by  him  in  this  sentence  is  incooist* 
ent  with  the  peace  of  this  country  Rud  the  rights  of  other  ststes. 

The  proceedings  in  this  Court,  as  of  appeal,  have  been  commenced 
and  carried  on  by  both  parties  in  the  manner  in  which  instance  causes 
are  usually  conducted.     A  libel  has  been  brought  on  the  one  side,  to 
which  a  negative  issue  has  been  given  on  tbe  other.     Objections,  bow*- 
ever«  have  been  taken  to  tbe  jurisdiction,  upon  two  grounds.     In  the 
first  place  it  has  been  said,  that  the  sentence  of  the  Court  below,  con- 
demning the  property  to  the  crown,  was  a  prize  tentmcej  and,  cottse> 
quently,  that  the  appeal  ought  to  have  been  made  to  the  Privy  Council, 
and  not  to  the  Instance  Court  of  Admiralty,  which  is  a  mere  munidpal 
trilnmal.     It  has  likewise  been  said,  that,  supposing  this  Court  to  be  pos- 
sessed of  an  appellate  jurisdiction,  still  it  has  no  jurisdiction  over  the 
question  itself,  which  depends  altogether  upon  the  jug  gentium.     But  I 
think  the  proceedings  of  the  parties  have  sufficiently  founded  the  juris- 
diction in  the  cause ;  and  I  am  by  no  means  dear  that  a  Court  of  dvil 
jurisdiction  might  not  otherwise  have  adjudicated  on  a  question  of  this 
kind,  and  have  excluded  a  claim  asserted  to  be  founded  on  principles 
contrary  to  general  justice.     The  general  injustice  of  a  claim  may  be 
the  subject  of  cognizance  in  a  municipal  Court ;  a  claim  founded  on 
piracy,  or  any  other  act  which,  in  the  general  estimation  of  mankind,  is 
held  to  be  illegal  and  immoral,  might,  J  presume,  be  rejected  in  any  Court 
upon  that  ground  alone.     I  am  of  opinion,  therefore,  that  neither  of  the 
objections  which  have  been  taken  are  founded.     AAer  issue  has  been 
given  here  by  the  captors,  as  in  an  Instance  Court,  they  cannot  object  to 
the  competency  of  the  Court  to  entertain  the  question ;  and  I  am  by  no 
means  willing  to  put  the  parties  to  the  expense  and  inconvenience  of 
commencing  proceedings  de  novo  before  another  tribunal. 

On  the  part  of  the  appellants  it  is,  I  think,  sufficiently  established  in 
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evidence,  that  the  ship  and  cargo  are  Swedish  property ;  whtUt,  on  Ibe 
other  side,  there  is  nothing  but  a  general  suggestion  that  they  may  btf^ 
long  to  American  citizens.  It  may,  perhaps,  be  true,  that  persons  of 
tbat  country  have  dishonestly  engaged  themselves  in  this  traffic  under 
colour  of  ihe  Swedish  flag,  and  the  island  of  St.  Bartholomew  may  be 
a  copvenient  resort  for  such  an  illegal  purpose ;  but  there  is  nothing  in 
this  particular  case  which  can  lead  to  a  grave  suspicion,  much  less  to  a 
legal  conclusion,  that  this  ship  is  not  bonce  Jide  the  property  of  Swedish 
subjects. 

The  question,  thee,  is,  whether  the  slave  trade  is  permitted  by  the 
law  of  bweden  ?  I  have  before  stated,  that'this  trade  was,  till  of  late 
years,  generally  allowed  by  the  tastes  of  Europe,  when,  from  motives 
of  humanity,  some  of  them  were  induced  to  abolish  it,  as  far  as  their 
own  subjects  were  concerned.  It  does  not  appear  that  any  thing  has 
been  done  by  Sweden  in  the  way  of  abjuring  it,  much  less  that  she  has 
issued  any  positive  declaration  to  that  effect.  The  Court  is  certainly  in* 
clined  to  hold,  that  it  lies  on  the  individual  making  the  claim  to  show 
that  the  law  of  his  country  countenances  the  trade ;  but,  in  this  particu- 
lar instance,  that  demand  appears  to  be  satisfied  ;  sufficiently,  at  least, 
to  throw  on  the  other  party  the  onus  of  proving  that  it  is  not  so  allowed. 
The  endorsement  upon  the  pass,  signed  by  the  Swedish  governor,  that 
this  vessel  was  ^<  bound  to  the  coast  of  Guinea,  for  slaves,'^  raises  a 
presumption  of  the  legality  of  the  trade,  and  shifts  the  burthen  of  proof 
from  the  claimant  to  the  captor.  It  is  not  necessary  that  there  should 
be  an  immediate  act  of  the  Swedish  government  itself  on  board,  de- 
claring what  the  precise  state  of  the  law  may  be ;  the  Court  is  bound  to 
accept  the  declaration  and  authority  of  the  governor,  as  it  appears  upon 
the  pass,  if  not  contradicted.  I  do  not  6nd  that  the  authenticity  of  this 
pass  is  at  all  denied  by  the  Judge  of  the  Court  below;  he  goes  on  the 
broad  and  sweeping  ground,  thai  all  deaHng  in  tlaves  is  uniawfuly  6e- 
cotese  ihe  trade  is  not  authorized  by  any  dviUzed  statCy  which  is  cer- 
tainly an  incorrect  and  erroneous  statement.  If  the  c.aptors  had  it  in 
their  power  to  prove  that  Sweden  had  abolished  this  trade,  they  should 
now  have  produced  that  proof;  for  they  must  have  been  aware,  that  the 
sentence  of  the  Judge  could  never  be  supported  on  the  principles  stated 
by  him  in  his  judgment.  The  sanction  of  the  colonial  governor  has 
been  produced  by  the  claimants ;  and  I  am  clearly  of  opinion,  under  this 
authority  standing  before  me,  and  standing  uncontradicted,  that  Sweden 
has  not  abolished  the  slave  trade. 
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Tke  King^i  Advocate.  From  private  information,  I  understand  that 
Sweden  never,  at  any  time,  engaged  in  this  trade. 

Court.  Have  you  any  documents  to  produce  by  which  that  fact  can 
be  made  to  appear  ?  Can  1  presume,  that  the  Swedish  governor,  who 
granted  this  pass,  was  acting  contrary  to  the  laws  of  his  own  country  ? 
It  is  impossible  for  me,  U))on  mere  private  information,  to  say  that  such 
was  the  fact.  If  any  thing  can  be  produced  in  the  way  of  evidence,  it 
must  be  offered  to  the  Court  b«*fore  which  this  case  may  be  carried  on 
appeal.  With  every  disposition  to  sustain  the  disinclination  which  has 
of  late  been  justly  shown  to  the  slave  trade,  1  feel  myself  under  a  neces- 
»ty  of  reversing  this  sentence,  which  appears  to  be  founded  on  a  false 
and  dangerous  principle,  inconsistent  with  the  rights  of  independent 
states,  and,  consequently,  with  the  peace  and  safety  of  this  country. 

The  only  remaining  point  is,  respecting  these  few  Portuguese  slaves 
which  were  found  on  board  the  ship.  It.  appears  that  they  belong  to 
the  master  of  a  Portuguese  schooner,  which  had  been  lying  at  Cape 
Mount,  but  was  driven  to  sea  by  stress  of  weather,  whibt  he  was  on 
shore,  and  that  himself  and  his  slaves  had  been  taken  on  board  this  slup 
out  of  charity.  In  the  absence  of  all  proof,  I  shall  not  presume  diat  he 
bad  been  acting  in  opposition  to  the  laws  of  his  own  country,  and  the 
treaty  relative  to  the  slave  trade  between  Great  Britain  and  Portugal. 
Sentence  reversed. 

Madrazo  p.  WiLLEs.     5  Scrgt.  Sf  Lowb.  313* 

A  foreigner,  who  is  not  ptohibiteil  hom  carrying  on  the  slave  trade  by  the  'mws  of  hit 
own  country,  may,  in  a  Biitibh  Court  of  jufrtire,  recover  damages  sustained  by 
him  in  respect  of  the  wioiigful  seizure,  by  a  B.itish  subject,  of  a  caigouf  slaves 
on  board  of  a  ship  then  employed  by  him  in  carrying  on  the  African  slavr  trade. 

The  declaration  stated,  that  the  plaintiff  was  a  subject  of  the  King 
of  Spain,  and  that  on  the  12th  of  July,  1817?  at  Havana,  in  the 
island  of  Cuba,  he  was  lawfully  possessed  of  a  certain  brig,  called,  &c., 
and  continued  so  possessed  until  the  committing  of  the  trespasses 
after  mentioned,  to  wit,  at,  &c.  ;  and  that  the  said  brig  was,  to  wit,  on, 
&c.,  lawfully  cleared  out  for  a  certain  voyage  in  the  slave  trade,  to  wit, 
from  Havana  to  the  coast  of  Africa,  and  back;  and  that,  on  the  l6th 
of  January,  1818,  on  the  high  st-as,  to  wit,  off  Cape  St.  Paul's,  on  the 
coast  of  \frica,  di^fendant,  with  force  and  arms,  seized  the  said  brig, 
together  with  her  stores,  &c.,and  300  slaves,  and  also  divers  goods,  &c., 
on  board  of  the  said  brig,  and  kept  and  detained  them  for  a  long  time, 
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and  converted  and  disposed  of  the  davesi  goods,  Bit.  to  hi»  own  oae  \ 
by  means  whereof  the  said  brig  was  prevented  from  further  proaecuting 
the  s«id  voyage,  and  the  pblntiff  deprived  of  great  gains,  which  wootd 
have  accrued  from  the  slaves  and  goods,  and  from  taking  on  board 
other  slaves  and  other  goods,  and  from  carrying  then  to  the  island  of 
Cuba :  plea  not  guilty.  At  the  trial  at  the  last  London  sittings  after 
Michaelmas  term,  it  appeared  that  the  defendant,  who  was  a  captain  io 
the  royal  navy,  had,  on  the  l6th  of  January,  1818,  off  Cape  St.  Paul^ 
unlawfully  taken  possession  of  the  ship  of  the  plaintiff,  a  Spanish  «Mr* 
chant,  which  was  engaged  in  the  slave-trade  on  the  coast  of  Africa. 
The  only  questbn  which  arose,  was  as  to  the  amount  of  damages.  It 
occurred  to  the  Lord  Chief  Justice  at  the  trial,  that  the  plaintiff  was  not 
entitled  to  recover  the  value  of  the  slaves  in  an  English  Court  of  justice  y 
and  accordingly,  he  desired  the  jury  to  find  their  verdict  separately  for 
each  part  of  the  damage,  giving  to  the  defendant  liberty  to  move  to  re- 
duce the  verdict  to  the  smaller  sum,  in  case  the  Court  should  agree  with 
him  Oil  the  point.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
21,180^;  being  for  the  deterioration  of  the  ship's  ^stores  and  goocb, 
3,000/.,  and  for  the  supposed  profit  of  the  cai^o  of  slaves,  18,1801 
And  now, 

Jervis  moved  for  a  rule  nist  to  reduce  the  damages  to  3,000  pounds. 
"B^  the  47  Geo.  UL  c.  36.  the  slave  trade,  and  all  dealings  connected 
with  it,  were  declared  unlawful.  It  follows,  therefore,  as  a  consequence, 
that  no  one  can  be  allowed  to  recover  damages  in  respect  of  a  cargo  of 
slaves.  And  the  51  Greo.  III.  c.  23.  goes  still  further;  for  it  declares 
that  trade  to  be  contrary  to  the  principles  of  justice,  humanity,  and 
sound  policy.  Now,  it  being  the  duty  of  English  Courts  of  justice  to 
be  guided  by  those  principles,  no  one,  whether  he  be  a  foreigner  or  an 
Englisliroan,  can  be  permitted  there  to  claim  any  compensation  in  re- 
spect of  such  a  traffic.  Tlie  58  Geo.  UI.  c.  36.  is,  indeed,  relied  on  by 
the  other  side ;  but  that  act,  which  was  passed  with  a  view  of  carrying 
into  effect  a  treaty  with  Spain  on  this  subject,  ought  not  to  afiect  the 
present  question.  Indeed,  the  fourth  article  of  the  treaty  is  strongly  in 
favour  of  the  defendant ;  for  it  provides,  that  the  British  government 
^ball  make  compensation,  out  of  a  sum  provided  by  parliament  to  Span- 
ish merchants,  for  the  seizure  of  their  ships,  which  would  seem  to  prove 
that,  independently  of  that,  such  merchants  had  no  other  remedy. 

AaaoTT,  C.  J.  On  further  consideration,  it  appears  to  mt  that  Ibcre 
is  no  sufficient  ground  for  reducing  this  verdict  to  tlie  smalleslsnm  fomd 
{»y  the  jury.    Considering  the  v«fy  extensive  language  used  Jn  tte  V0fm 
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•acjts  of  parliament  to  which  we  have  been  referred,  I  had  at  first  thought 
that  it  was  not  competent,  even  for  a  foreigneri  to  come  into  an  English 
Court  of  justice,  and  there  to  recover  damages  for  a  loss  sustained  bj 
him  in  the  prosecution  of  a  trade  declared  by  the  British  legislature,  in 
such  strong  language,  to  be  unlawful.  It  was  with  that  view  that  I  di- 
rected the  jury  to  separate  the  damages  in  this  case  ;  for  it  occurred  to 
me,  that  though  the  plaintiff  might  not  be  entitled  to  recover  for  the 
aiaves,  st'dl,  inasmuch  as,  at  all  events,  the  defendant  ought  to  have  taken 
•way  the  slaves  promptly,  if  at  all,  the  subsequent  detention  of  the  ship 
was  an  injury,  for  which  the  plaintiff  was  entitled  to  compensation.  But  I 
am  now  satisfied  that  the  words  used  by  the  legislature,  although  large  and 
extensive,  can  only  be  taken  to  be  applicable  to  British  subjects.  By  the 
58  Geo.  ilL  c.  S6.  it  appears  that  a  treaty  had  been  made  with  Spain, 
for  the  prohibition  of  an  important  branch  of  the  trade ;  and  that,  with 
regard  to  the  remainder,  special  provisions  had  been  made,  and  a  special 
Court  constituted  for  the  purpose  of  settling  the  disputes  which  might 
occur*  Now  that  shows  most  strongly,  that  but  for  such  a  treaty,  the 
inde  would  have  been  perfectly  legal  in  a  Spaniard  ;  and  the  10th  sec- 
tion of  that  act,  by  which  a  certain  sum  is  provided,  as  a  full  compensa- 
tion for  all  losses  sustained  in  consequence  of  the  seizure  of  vessels  pre- 
viously to  the  ratification  of  that  treaty,  seems  to  me  to  corroborate 
most  strongly  this  view  of  the  subject ;  for  it  enables  the  parties  sued  to 
plead  that  clause  in  bar  of  the  action,  which  would  obviously  have 
been  unnecessary,  if  under  the  previous  acts  no  action  could  have  been 
maintained  at  all.  This  clause,  therefore,  seems  to  me  to  be  a  legisla- 
tive recognition  of  a  foreigner's  right  of  suit.  And  by  the  1 1  th  and  i  2th 
sections  it  is  provided,  that  all  suits  commenced  in  the  Courts  of  Admi* 
ralty  shall  proceed,  if  commenced ;  and  that  the  damages,  &c  when  re- 
covered, shall  be  paid  to  the  government  of  this  country.  All  these 
clauses,  taken  together,  appear  to  me  to  show,  that  what  occurred  to  me 
at  nisi  prius,  was  not  a  sound  exposition  of  the  law.  I  am  therefore  of 
opinion,  that  the  veidict  for  the  larger  sum  found  by  the  jury  is  right^ 
4md  that  we  ought  to  refuse  this  rule. 

Batlkt,  J.  I  do  not  think  that  there  is  sufficient  doubt  in  this  case, 
to  induce  us  to  grant  a  rule.  A  British  Court  of  justice  is  always  open  to 
the  subjects  of  all  countries  iu  amity  with  us,  and  they  are  entitled  to 
compensation  for  any  wrongful  act  done  by  a  British  subject  to  them. 
It  is  no  answer  to  the  present  action  to  say,  that  it  would  not  be  main- 
tainable by  a  British  subject :  for  the  only  questions  are,  whether  the 
•ct  of  the  defendant  be  wrongful,  and  what  injury  the  plaintiff  has  bus- 
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tained  from  it  ?  Although  the  language  used  by  the  legislature  in  the 
statute  referred  to,  is  undoubtedly  very  strong,  yet  it  can  only  apply  to 
British  subjects,  and  can  only  render  the  slave  trade  unlawful  if  carried 
on  by  them ;  it  cannot  apply,  in  any  way,  to  a  foreigner.  It  is  true, 
that  if  this  were  a  trade  contrary  to  the  law  of  nations,  a  foreigner  could 
not  maintain  this  action.  But  it  is  not ;  and  as  a  Spaniard  cannot  be 
considered  as  bound  by  the  acts  of  the  British  legislature  prohibiting 
this  trade,  it  would  be  unjust  to  deprive  him  of  a  remedy  for  the  wrong 
which  he  has  sustained.  He  had  a  legal  property  in  the  slaves,  of 
which  he  has,  by  the  defendant's  act,  been  deprived.  The  58  Geo.  III. 
c.  36.  proceeds  on  this  principle ;  and  the  provisions  referred  to  by  my 
Lord  Chief  Justice,  seem  to  me  to  be  conclusive  on  the  subject.  I  think, 
therefore,  that  we  ought  not  to  disturb  this  verdict. 

HoLBOTD,  J.  However  much  I  may  regret  that  any  damages  can- 
be  recoverable  for  such  a  subject  as  this,  yet  I  think  we  are  bound  to 
89y,  that  this  plaintiff  is  entitled  to  them.  I  agree  with  the  construction 
which  has  been  put  on  the  58  Geo.  III.  c  36. ;  and  I  think,  that  even 
independently  of  that  act,  the  action  would  have  been  maintainable  for 
the  loss  of  the  slaves. 

Best,  J.  The  statutes  which  have  been  referred  to,  speak  in  just 
terms  of  indignation  of  the  horrible  traffic  in  human  beings;  but  they 
speak  only  in  the  name  of  the  British  nation.  The  declaration  of  the 
British  legislature,  that  the  slave  trade  is  contrary  to  justice  and  huma- 
nity, cannot  affect  the  subjects  of  other  countries,  or  prevent  them  from 
carrying  on  this  trade  out  of  the  limits  of  the  British  dominions.  The 
assertion  of  a  right  to  control  the  subjects  of  other  states  in  this  respect, 
would  be  inconsistent  with  that  independence  which  we  acknowledge 
that  every  foreign  government  possesses.  If  a  ship  be  acting  contrary 
to  the  general  law  of  nations,  she  is  thereby  subject  to  confiscation ;  but 
it  is  impossible  to  say  that  the  slave  trade  is  contrary  to  what  may  be 
called  the  common  law  of  nations.  It  was,  until  lately,  carried  on  by 
all  the  nations  of  l^urope.  A  practice  so  sanctioned  can  only  be  ren- 
dered illegal  by  the  consent  of  all  the  powers.  Most  of  the  states  of 
Christendom  have  now  consented  to  the  abolition  of  the  slave  trade, 
and  concurred  with  us  in  declaring  it  to  be  unjust  and  inhuman.  The 
subjecU  of  any  of  these  states  could  not,  I  think,  maintain  an  action  in 
the  Courts  of  this  country  for  any  injury  happening  to  them  in  the  pro- 
secution of  this  trade;  but  Spain  has  reserved  to  herself  a  right  of  car* 
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rjwg  it  OB  in  that  put  of  the  wacld  where  thif  tramactioD  occurred. 
Her  tabjccts  codd  not  legally  be  intenmpted  in  boying  slates  in  that 
part  of  the  globe,  and  have  a  right  to  appeal  to  the  joitice  of  this  coon- 
try  for  any  injoy  sostained  by  them  from  aach  an  interruption.  These 
principles  are  confirmed  by  the  decisioos  of  the  Court  of  Admiralty, 
and  abo  by  a  judgment  of  Sir  WiDiam  Grant,  pronounced  at  the  Cock* 
pit  The  cases  to  which  I  alhide,  are,  the  Fortuni,  the  Donna  Ma- 
rhuiBB,  and  the  Diana,  in  the  Admiralty  Court ;  and  the  Amedie,  be- 
ftia  the  privy  council.  {Dodmm*9  M.  Rep.  81.  91.  9^)  These  ca- 
am  establish  thb  rule,  that  ships  which  belong  to  countries  that  have 
pnbihited  the  slave  trade,  are  liable  to  capture  and  condemnation,  if 
foaad  employed  in  such  trade ;  but  that  the  subjects  of  countries  wych 
permit  the  prosecution  of  this  trade,  cannot  be  interrupted  while  carry* 
lag  it  OB.  It  b  dear,  from  these  authorities,  that  the  slave  trade  u  not 
condemned  by  the  general  law  of  nations.  The  subjects  of  Spain  have 
only  to  look  to  the  municipal  laws  of  their  own  country,  and  cannot  be 
nftcted  by  any  laws  made  by  our  government  The  rule  for  reducing 
the  danmges,  in  this  case,  must  therefore  be  refused. 

Rule  refused. 
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THE    PRINCIPAL    MATTERS 


IN  THIS  VOLUME. 


A. 

ADMIRALTY. 

1.  The  African  slave  trade  is  con- 
trary to  the  law  of  nature,  but  is 
not  prohibited  by  the  positive 
law  of  nations.     The  Antelope, 

66. 114 

2.  Although  the  slave  trade  is  now 
prohibited  by  the  laws  of  most 
civilized  nations,  it  may  still  be 
lawfully  carried  on  by  the  sub- 
jects of  those  nations  who  have 
not  prohibited  it  by  municipal 
acts  or  treaties.     16. 

3.  The  slave  trade  is  not  piracy,  un- 

less made  so  by  the  treaties  or 
statutes  of  the  nation  to  whom  the 
party  belongs.     lb, 

4.  The  right  of  visitation  and  search 
does  not  exist  in  time  of  peace. 
A  vessel  engaged  in  the  slave 
trade,  even  if  prohibited  by  the 
laws  of  the  country  to  which  it 
belongs,  cannot,  for  that  cause 
alone,  be  seized  on  the  high  seas, 
and  brought  in  for  adjudication, 
in  time  of  peace,  in  the  Conrts  of 


another  country.  But  if  the  laws 
of  that  other  country  be  violatinl, 
or  the  proceeding  be  authorized 
by  treaty,  the  act  of  capture  is 
not  in  that  case  uolawful.     lb. 

5.  It  seems,  that  in  case  of  such  a 
seizure,  possession  of  Africans  is 
not  a  sufficient  evidence  of  pro- 
perty, and  that  the  omu  probandi 
is  thrown  upon  the  claimant,  to 
show  that  the  possession  was  law- 
fully acquired,    lb, 

6.  Africans  who  are  first  captured  by 

a  belligerent  privateer,  fitted  oat 
in  violation  of  our  neutrality,  or 
by  a  pirate,  and  then  recaptured 
and  brought  into  the  ports  of  the 
United  States,  under  a  reasona- 
ble suspicion  that  a  violation  of 
the  Slave  Trade  Acts  ^as  intend- 
ed, are  not  to  be  restored  without 
full  pf  oof  of  the  proprietary  inte- 
rest ;  for  in  such  a  case  the  cap- 
ture is  lawful,    lb. 

7.  And  whether,  in  such  a  case,  res- 
titution ought  to  be  decreed  at  all, 
was  a  question  on  which  the 
Court  was  equally  divided.     lb. 

8.  Where  the  Court  is  equally  df- 


11. 1 
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vided,  iHl-  (Jeci'ee  of  tlie  Couri 
below  is  of  course  HfflrniEd,  so  far 
as  the  point  of  division  goFs.  lb. 

.  Although  a  cunaul  may  claim  for 
tu^'eclt  unkiiiiton  of  his  nation, 
yet  reMilutiou  cnnncii  be  decreed 
withinii  S])fciGc  pruof  of  the  in- 
dividual pruprieiary  mierest.    76. 

.  A  cjufsiiiin  of  fact  under  the  Slave 
Trade  Arts,  Et>  lo  h  vessel  claimed 
by  a  Spnnish  siihjeri,  ns  having 
been  citgugrd  in  liiv  trade  under 
the  laws  of  his  own  couniry,  but 
proved  to  have  been  urij^iiiaUy 
equipped  in  the  l.'niti'd  Stales  Tor 
ihu  voyage  in  question.  "Hu 
yiatUburgh,  133 

.  Under  the  :Slave  Trade  An  of 
1794,  c.  11.  the  forfriture  attaches 
irbere  the  original  vuyage  is  com- 
menced  in  the  United  i^Staies; 
whelherlhe  vessel  belong  tociti- 
i  or  foreignpfs,  and  whether 
act  is  done  »uo  jure,  or  by  an 
Dgent  for  the  benefit  of  another 
person  who  is  not  a  citiaen  or  re- 
sident of  the  United  States,  Ih. 
.  Circumstances  of  a  pretended 
transfer  toa  Spanish  subject,  and 


the 


of  a 


a  Spanish  port,  held  i 
be  suBicieni  to  break  the  continu- 
ity of  the  original  adventure,  and 
to  avoid  the  forfeiture,      lb. 

.  It  is  not  necessary,  to  incur  the  for- 
feiture under  the  Slave  Trade 
Acts,  that  the  equipments  for  the 
voyage  should  be  completed.  It 
is  sufficient  if  any  |i reparations 
are  made  for  the  unlawful  pur- 
pose,    lb. 

.  The  Secretary  of  the  Treasury 
has  authority,  under  the  Remis- 
sion Act  of  the  3d  of  March, 
I79r,  c.  361 .  (Ivii.]  to  remit  a  for- 
feiture  or  penalty  accruing  under 
the  revenue  laws, at  any  lime,  be- 
fore or  after  a  final  sentence  of 
condemnation  or  judgment  for 
(Ae  penalty,  until  the  money  is 


actually  paid  over  to  the  Collet 
tor  for  distribution.  The  Unittd 
State*  V.  Morrit,  24(>.  28? 

15.  Such  remission  extends  to  the 
shares  of  the  forfeiture  oj 
to  which  tl 
loms  are  enliiled,  as  wt:ll  a*  to 
the  interest  of  the  United  ■>taies. 


if  the  forfeiture  or  penalty 
h  the  ulTii'i-rs   of  iht    cui- 


Ib. 


2«7 


16.  The  District  Courlshave jurisdic- 
tion, under  the  SLive  Trade  Actj, 
to  determine  who  are  the  arlual 
captors,  under  a  Slate  l.iw  made 
in  pursuance  of  the  4th  section  of 
the  Slave  Trade  \ctof  l&U7,c 
77.  and  din-cting  ihe  proceeds  of 
the  sale  of  the  negroes  to  be  paid) 
"  one  moieiy  for  the  use  of  the 
commanding  officer  of  the  cap- 
turing vessel,''  itc,  TAe  Jotcjk 
Segunfla,  312,322 

17>  In  order  to  constitute  a  valid  set 
sure,  so  as  to  entitle  the  party  to 
the  proceeds  of  a  forfeiture,  there 
must  be  an  ipcii,  visible  posses 
sion  claimed,  and  authority  exO' 
ciaed,  under  the  seizure,   lb.  S33 

18.  A  seizure,  once  voluntarily  aban- 
doned, loses  its  validity,   lb    32b 

19>  A  seizure,  nut  liillowed  b\  :in  ac- 
tual prosecution,  or  by  a  claim,  in 
"'  "       f,  before  a  hear- 


ing on  ihe 


simg  . 


n  the 


benefit  of  the  seizure,  becomes  a 
nullity,     lb.  327 

20.  Under  the  7th  section  of  the  Slave 
Trade  Act  of  1  .-.07.  c.  77.  the 
entire  proceeds  of  ihe  vessi'l  are 
forfeited  to  the  use  of  th''  United 
Stales,  unless  the  seizure  be  made 
by  armed  vessels  of  tlie  navy,  or 
by  revenue  cutlers,  in  which  case 
distribution  is  to  be  mail>-  in  the 
prizes  liiken  from 


the. 

Uod 


lb 


351 


a  of  the  13th  of  March, 
1818,  passed  to  carry  into  effect 
the  4th  section  of  the  Slave  Trade 
Act  of  Congress  of  1 807,  c.  77. 
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and  directing  the  negroes  import- 
ed contrary  to  the  act  to  be  sold, 
and  the  proceeds  to  Ue  paid, ''  one 
moiety  tor  ihe  use  of  the  com' 
mandng  fjfflr.  r  of  the  capturing 
vessif,  ami  liie  other  moiety  to  tlie 
.  Inasun  I  o\  ihi*  Tharily  Hospi- 
tal of  ^' 'w -Orleans,  for  the  use 
and  benefit  of  the  said  hospital;" 
no  other  person  is  entitled  to  the 
first  moiety  than  the  commanding 
officer  of  the  armed  vessels  of 
the  navy^  or  revenue  cutter ^  who 
may  have  made  the  seizure,  un- 
der the  7th  section  of  the  act  of 
Congress.     lb.  332 

22.  QuiBre,  How  far  the  State  legisla- 
tures may  authorize  the  condemna- 
tion of  vessels  as  unseaworthy,  by 
tribunals  or  boards  constituted  by 
State  authority,  in  the  absence  of 
any  general  regulation  made  by 
Congress  under  its  power  of  re- 
gulating commerce,  or  as  a  branch 
of  the  admiralty  jurisdiction  ? 
Janney  v.   Columbian  Ins.  Co. 

418 

23.  Under  Ihe   Duty  Act  of  1799,  c. 

126.  [cxxvi.]  s.  43.  it  is  no  cause 
of  forfeiture, that  the  casks,  which 
are  marked  and  accompanied 
with  the  certificates  required  by 
the  act,  contain  distilled  spirits 
which  have  not  been  imported 
into  the  United  States,  or  a  mix- 
ture of  domestic  with  foreign  spi- 
rits ;  the  object  of  the  act  being 
the  security  of  the  revenue,  with- 
out interfering  with  those  mer- 
cantile devices  which  look  only 
to  individual  protit,  without  de- 
frauding the  government.  Sixty 
Pipes  of  Brandy  J  421 

24.  The  District  Court  has  not  juris- 
diction of  a  suit  for  wages  earned 
on  a  voyage,  in  a  steam  vessel, 
from  Shippingport,  in  the  State  of 
Kentucky,  up  the  river  Missouri, 
and  back  again  to  the  port  of  de- 


parture, as  a  cause  of  admiralty 
and  maritime  jurisdiction,  lie 
Thomas  Jefferson,  428 

25.  The  admiralty  has  no  jurisdictioD 
over  contracts  for  the  hire  of  sea- 
men, except  in  cases  where  the 
service  is  suhstantudly  perform- 
ed upon  the  sea,  or  upon  waters 
within  the  ebb  and  flow  of  the 
tide.     lb. 

26.  But  the  jurisdiction  exists,  although 
the  commencement  or  termina- 
tion of  the  voyage  is  at  some 
place  beyond  the  reach  of  the 
tide.  It  is  sufficient,  if  the  ser- 
vice 18  essentially  a  maritime  ser* 
vice.    lb. 

27.  Quosre,  Whether,  under  the  pow- 
er to  regulate  commerce  among 
the  several  States,  Congress  may 
not  extend  the  remedy,  by  the 
summary  process  of  the  Admiral- 
ty, to  the  case  of  voyages  oo  the 
western  waters  ?     lb. 

28.  However  this  may  be,  the  act  of 

1790,  c.  29.  for  the  government 
and  regulation  of  seamen  in  the 
merchant  service,  confines  the  re- 
medy in  the  District  Courts  to 
such  cases  as  ordinarily  belong  to 
the  admiralty  jurisdiction.  lb. 
29*  Upon  an  appeal  from  a  mandate 
to  carry  into  efiect  a  fornser  de- 
cree of  the  Court,  nothing  is  be- 
fore the  Court  but  the  proceed- 
ings subsequent  to  the  mandate. 
The  Santa  Maria,        431.  442 

30.  But  the  original  proceedings  are 
always  before  the  Court,  so  far  as 
is  necessary  to  determine  any  new 
points  in  controversy  between  the 
parties,  which  are  not  terminated 
by  the  original  decree.     i&. 

31.  After  a  general  decree  of  restitu** 

tion  in  this  Court,  the  captors,  or 
purchasers  under  them^  cannot  set 
up  in  the  Court  below  new  claims 
for  equitable  deductions,  meliora- 
tionsy  and  charges,  even  if  such 
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claims  aiight  liave  been  aU«wed, 
had  they  k^ea  asserted  before  the 
original  decree.     15.  443 

32*  N^r  cao  ike  claimantSy  or  original 
owners,  in  such  a  case,  set  up  a 
daim  for  interest  upon  the  stipu- 
latioa  taken  in  the  usual  form,  for 
the  appraised  value  of  the  gcxxls, 
interest  not  beins  mentioned  in 
Ike  stipulation  itself.     16.       445 

S3.  Nor  can  interest  be  decreed 
against  the  captors  penonally,  by 
way  of  damages  for  the  detention 
and  delay,  no  tuck  claim  having 
been  set  up^pon  the  original  hear- 
ing in  the  Court  below,  or  upon  the 
original  appeal  to  this  Court.    lb. 

34.  The  case  of  Aote  v.  Himefy.  (5 

Cramck^  313.)  reviewed,  explain- 
ed, and  confirmed.    16.         446 

35.  Vpoa  a  mandate  to  the  Circuit 
Court,  to  cany  into  eflSect  a  gene- 
ral decree  of  restitution  by  this 
Court,  where  the  property  has 
been  delivered  upon  a  stipulation 
lor  the  appraised  value,  and  the 
duties  paid  upon  it  by  the  party 
to  whom  it  is  delivered, the  aniouDt 
•f  the  duties  is  to  be  deducted 
from  the  appraised  value.     lb. 

36.  The  Courts  of  the  United  States, 
proceeding  as  Courts  of  admiral- 
ty and  maritime  jurisdiction, 
have  jurisdiction  in  cases  of  ma- 
ritime torts,  im  penomam^  as  well 
as  M  real.     Monro  v.  Almeiday 

473 
37*  The  Courts  of  the  United  States, 
proceeding  as  Courts  of  admiral- 
ty and  maritime  jurisdiction,  may 
issue  the  process  of  attachment  to 
compel  appearance,  both  in  cases 
of  maritime  torts  and  contracts. 
A. 
38.  Under  the  Process  Act  of  1792, 
c  137.  [xxivi.]  s.  2.  the  proceed- 
ings in  cases  of  admiralty  and 
maritime  jurisdiction  in  the 
Courts  of  the  United  States,  are 
TO  lie  according  to  the  modified 


admsalff  practice  in  oar  own 
country  engrafted  upon  tlie  Bri- 
tish practice  ;  and  it  ia  not  a  fsA 
ficient  reason  for  lefecdng  a  parti- 
cular process,  wlucb  hiis  been 
constantly  nsed  in  the  AdminJtj 
Courts  of  this  country,  that  it  htf 
folien  into  deanetnde  in  CnghuuL 
lb. 
39-  The  process  by  attackment  may 
issue,  wherever  thedefendaat  bu 
concealed  himself  or  absconded 
from  the  country,  and  the  goodi 
to  be  afUched  are  within  the  ju- 
risdiction of  the  admiralty.    A. 

40.  It  may  issue  a^i nst  hu  eoods  and 

chattels,  and  against  his  credia 
and  efiects  in  the  hands  of  third 
persons-     lb. 

41.  The  remedy  by  attachment  io  the 
admiralty,  in  maritinae  cases,  ap- 
plies even  where  the  same  goods 
are  liable  to  the  process  of  foreign 
attachment,  isaning  finom  the 
Courts  of  comBMm  law.    A. 

42.  It  applies  to  the  case  of  a  pirati- 
cal capttu^,  and  the  civil  remedy 
is  not  merged  in  the  criminal  oA 
fence,     lb. 

43.  In  case  of  default,  the  property 

attached  may  be  condemned  to 
answer  the  demand  oi  the  libe- 
lant,    lb. 

44.  It  is  not  necessary  that  the  pro- 

perty to  be  attached  should  be 
specified  in  the  libel,     lb. 

45.  It  teenuy  that  an  attachment  can- 

not issue  without  an  express  or- 
der of  the  Judge,  bat  it  may  be 
issued  simultaneously  with  the 
monition ;  and  where  the  attach- 
ment issued  in  this  manner,  ^nd 
in  pursuance  of  the  prayer  ol'the 
libel,  this  ('-ourt  will  presume  that 
it  was  regularly  issued,     lb. 

ALIEN. 

The  treaty  of  1778,  between  the  Uni- 
ted States  and  France,  allowed 
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the  citizens  of  either  country  to 
hold  lands  in  the  other;  and  the 
title,  once  vested  in  a  French  sub- 
ject, to  hold  lands  in  the  United 
States,  was  not  devested  by  the 
abroi/ation  of  that  treaty,  and  the 
expiration  of  the  subsequent  con- 
vention of  1800.  Corneal  v. 
Banktf  181 

ATTACHMENT. 

See  Admiralty,  37.  39,  40,  41,42, 
43,4  4,45. 

c. 

CAPTORS. 
iSee  Prize,  1,2. 


CHANCERY. 

1.  Although  bills  of  review  are  not 
strictly  within  the  statute  of  limi- 
tations, yet  Courts  of  equity  will 
adopt  the  analogy  of  the  statute 
in  prescribing  the  time  within 
which  they  shall  be  brought. 
Thomas  v.  Harvie^         146. 149 

2.  Appeals  in  equity  causes  being 
limited  by  the  Judiciary  Acts  of 
1789,  c.  20.  s.  22.  and  of  1803, 
c.  353.  [xciii.]  s.  2.  to  five  years 
after  the  decree,  the  same  period 
of  limitation  is  applied  to  hills  of 
review      lb.  150 

3.  QucBre^  Whether  a  bill  of  review, 
founded  upon  matter  discovered 
since  the  decree,  is  also  barred  by 
the   lapse  of  five   years?      lb. 

151 

4.  It  is  in  the  discretion  of  the  Court, 
to  grant  leave  to  file  a  bill  of  re- 
view for  that  cause,     lb. 

5.  Although  the  statutes  of  limita* 

tion  do  not  expressly  apply  te 
Courts  of  equity,  yet  the  period 
which  takes  away  a  right  of  entry, 
or  an  ejectment,  is  hud  by  aaalo- 
Voii.  X.  H 


gy  to  bar.  relief  in  equity,  even 
where  the  period  of  limitation  for 
a  writ  of  right,  or  other  real  ac- 
tion, has  not  expired.  Elmendatf 
V.  TayhTf  152.  I68 

6.  The  rule  which  requires  all  the 

parties  in  interest  to  be  brought 
before  the  (^ourt,  does  not  afiect 
the  jurisdiction,  but  is  subject  to 
the  jurisdiction  of  the  Court,  and 
•  may  be  modified  according  to  cir- 
cumstances,    lb.  166 

7.  The  joinder  of  improper  parties, 
as  citizens  of  the  same  State,  &c« 
will  not  afiect  the  jurisdiction  of 
the  Circuit  Courts  in  equity,  as 
between  the  parties  who  are  pro- 
perly before  the  Court,  if  a  decree 
may  be  pronounced  as  between 
the  parties  who  are  citizens  of  the 
same  State.      Corneal  y.  Banks, 

181. 18a 

8.  A  decree  must  be  sustained  by  the 

allegations  of  the  parties,  as  well 
as  by  the  proofs  in  the  cause,  and 
cannot  be  founded  upon  a  fact  not 
put  in  issue  by  the  pleadings.  lb. 

9.  In  the  Courts  ofthe  United  States, 
wherever  the  case  may  be  com- 

filetely  decided  as  between  the 
itigant  parties,  an  interest  exbt- 
ing  in  some  other  person,  whom 
the  process  of  the  Court  cannot 
reacD,  as  if  such  a  party  be  a  re- 
sident of  another  State,  will  not 
prevent  a  decree  upon  the  merits. 
Eimendorfy.  Taylor^  lG7 

10.  Bill  to  rescind  a  contract  for  the 
exchange  of  lands  dismissed  on* 
der  the  special  circumstances  of 
the   case.     Corneal  v.    BowAv, 

181 

11.  A  certificated  bankrupt  or  insol- 
vent,  against  whom  no  relief  cao 
be  had,  b  not  a  necessary  party ; 
but  he  cannot  be  examined  as  n 
witness  in  the  cause,  until  an  or- 
der has  been  obtained  iipon  mo- 
tioo  for  that  pmrpose.  ot  Wolf 
V.  Jo/buDU,  ^M 
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CONSTRUCTION  OF  STA- 
TUTE. 

Sm  AjuoiuLTTy  11,  12,  IS,  14, 15. 

20,21.23.28.38. 
CtnmTt-TioNAL  Law,4L7«9,  IOl 
Patsxt. 

USCET. 

COLLECTOR. 

ArriRALTT,  1 4, 1 3. 

CONSULS. 

See  AoimLALTT,  9- 

CONSTITUTIONAL  LAW. 

!•  CoDgresi  has,  by  the  constitution, 
csclosive  authority  to  r^ulate 
the  proceedincs  in  the  Courts  of 
the  United  States ;  and  the  States 
have  no  authority  to  control  those 
Moceedings,  eicept  so  far  as  the 
Slate  process  acts  are  adopted  by 
Congress,  or  by  the  Courts  of  the 
United  Sutes  under  the  authority 
of  L'ongress.  treffman  v.  Sou- 
thard^ 1  21 

2.  The  proceedings  on  executions, 
and  other  process,  in  the  Courts 
of  the  United  States,  in  suits  at 
cogiiaon  law,  are  to  be  the  same 
IB  each  State,  respectively,  as 
were  used  in  the  Supreme  Court 
of  the  State  in  September,  1789, 
subject  to  such  alterations  and  ad- 
ditions as  the  said  Courts  of  the 
United  States  may  make,  or  as 
the  Supreme  Court  of  the  United 
States  sluftl  prescribe  by  rule  to 
the  other  Courts.     lb, 

5.  A  State  law  regulating  executions, 
enacted  subsequent  to  September, 
1789,  is  not  applicable  to  ezccu- 
ticNis  issuing  on  judgments  render- 
ed by  the  Courts  of  the  United 
States,  unless  expressly,  adopted 


by  the  fcgolatioiis  and  rules  of 
those  Courts.     lb. 

4.  The  34th  section  of  the  Judiciary 

Act  of  1789,  c.  20.  which  pro- 
vides, «  that  the  laws  of  the  se- 
veral Stites,  excepl,"  ^'c. ''  shall 
be  regarded  as  ruUe  of  dea'tion 
in  trials  at  cummon   law.  in  tbe 
Courts  of  the  United  States,  in 
cases  where  they   apply,''  does 
not  ^pply  to  the  process  and  prac- 
tice of  the  Courts.     It  is  a  mere 
legislative  reco<:nition  of  the  prin- 
ciples of  universal  jurisprudence, 
as  to  the  operation  of  the  It  x  loci, 
lb.  24 

5.  The  statutes  of  Kentucky  con- 
cemin;?  executions,  which  require 
the  plaintiff  to  endorse  on  the  ex- 
ecution that  tuink  notes  of  tbe 
Bank  of  Kentucky,  or  notes  of 
the  Bank  of  the  Commonwealth 
of  Kentucky,  will  be  retreived  in 
payment,  and,  on  his  refusal,  au- 
thorize the  defendant  to  gives 
replevin  bond  for  the  debt,  paya- 
ble in  two  years,  are  not  applica- 
ble to  executions  issuing  on  judg- 
ments rendered  by  the  Courts  oi 
the  United  States.     lb. 

6.  The  case  of  Palmer  v.  j4/len, 
(7  Crunckj  530.)  reviewed  and  re- 
conciled with  the  present  decision. 
lb.  37 

?•  The  provision  in  the  Process  Act 
of  1792,  c.  137.  [xxxvi.]  author- 
izing the  Courts  of  tlie  United 
States  to  make  alterations  in  the 
regulations  concerning  execu- 
tions, and  other  process  issuing 
from  those  Courts,  is  not  a  dele- 
gation of  legislative  authority, 
and  is  conformable  to  tbe  consti- 
tution,    lb.  43 

8.  The  act  of  assembly  of  Kentucky 
of  the  21st  of  December,  ISJI, 
ithich  prohibits  tbe  s  ile  of  pro- 
perty taken  under  executions  for 
less  than  three  fourtiis  of  its  ap- 
praised valiie,  without  the  consent 
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of  the  owner f  does  not  apply  to 
a  venditioni  exponas  Issued  out 
o(  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky.  Bank  of 
United  States  v.  Hahttad^  5 1 
9.  The  laws  of  the  United  Stales  au- 
thorize the  Courts  of  the  Union 
so  to  iilier  the  form  of  the  process 
of  execution  used  in  the  Supreme 
Courts  of  the  ^^tates  in  1789| 
as  to  subject  to  execution  lands 
and  other  property ,  not  thus  sub- 
ject by  the  State  laws  io  force  at 
that  time.     lb, 

10.  The  Process   Acts  of  1789  and 

1792,  expressly  extending  to  a 
capiasy  held  that  Congress  must 
be  understood  as  having  adopted 
that  process  as  one  that  was  to 
issue  permanently  from  the  Courts 
of  the  United  States,  whenever  it 
was  in  use  in  September,  1789,  as  a 
State  process.  Bank  of  United 
States  V.  January f  note  a,   68 

11.  Qucerej  How  far  a  will  of  lands, 
duly  proved  and  recorded  in  one 
State,  so  as  to  be  evidence  in  the 
Courts  of  that  State,  is  thereby 
rendered  evidence  in  the  Courts 
of  another  State,  (provided  the 
record,  on  its  face,  sliows  that  it 
possesses  all  the  solemnities  re- 
quired by  the  laws  of  the  State 
where  the  land  lies,)  under  the 
4th  art.  sec.  t.  of  the  constitution 
of  the  United  States  ?  Darby^s 
lessee  v.  Mayer j  465. 469 

COVENANT. 

See  Pleadinoj  S|  4,  5^6. 

D. 

DEVISE. 

1.  J.  P.,  by  his  last  will,  after  certain 
pecuniary  legacies,  devned  as  fol- 
lows :  **  Item,  I   give   and  be- 


queath unto  my  loving  wife  M.j 
all  the  rest  of  my  landi  andtene' 
ments  whatsoever,  whereof  I  shall 
die  seised  in  possession,  reversion, 
or  remainder,  provided  she  has 
no  lawful  issue.  Item,  I  give  and 
bequeath  unto  M.,  my  beloved 
wife,  whom  I  likewise  constitute, 
make,  and  ordain,  my  sole  execu- 
trix of  this  my  last  will  and  testa- 
ment, all  and  singular  my  landsy 
messuages  and  tenements^  by  her 
freely  to  be  possessed  and  enfoy^ 
ec^,"  &c.  ^*'  and  I  make  my  loving 
friend,  II.  J.,  executor  of  this  my 
will,  to  take  care,  and  see  the 
same  performer,  according  to  my 
true  intent  and  meaning,"  Sic. 
The  testator  died  seised  without 
issue,  and,  after  the  death  of  the 
testator,  his  wife  M.  married  one 
G.  W.,  by  whom  she  had  lawful 
issue.  Heldy  that  she  took  an  es- 
tate for  life  only  under  the  will  of 
her  husband,  J.  P.  IVrighi  v. 
Dpnny  204. 225 

2.  Where  there  are  no  words  of  limi- 
tation to  a  devise,  the  general 
rule  of  law  is,  that  the  devisee 
takes  an  estate  for  life  only,  unless, 
from  the  language  there  used,  or 
from  other  parts  of  the  will,  there 
is  a  plain  intention  to  give  a  larger 
estate.     lb,  227, 228 

S.  To  make  a  pecuniary  legacy  a 
charge  upon  lands  devised,  there 
must  bf^  express  words,  or  a  plain 
implication  from  the  words  oif  the 
will.    lb.  229 

4.  W^iere  words  are  used  by  a  testa- 

tor, which  are  insensible  hi  the 
place  where  they  occur,  or  their 
ordinary  meaning  ts  deserted,  and 
no  other  is  furnished  ^by  the  Will^ 
they  must  be  entirely  dbregarded. 
lb.  239 

5.  An  intwoductory  clause,  showing 

an  intention  to  dispose  of  the 
whole  of  the  testator's  estate,  will 


ou 
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Bol  attach  itaelf  to  a  tyfaggqucnt 
dkraing  clause,  ao  as  to  ciJaige 
the  btter  to  a  fee.    A.  228 

&  The  word  ^  fpwwniCt^  does  not 
carry  a  fee  indepeodeot  of  other 
drciuistances.    Ik,  238 

DUTIES. 

See  AttMHALTY,  25. 

E. 
EVIDENCE. 

See  AimnALTTy  5. 
CsARCsaTy  8. 

IvSITaANCB. 

Lbx  Loci,  6. 

USUBT|6. 

F. 

FORFEITURE. 

S»  ADIIIftAI.TT,  11,    12,  13,  14,  15. 

20, 21. 23. 

L 

INSURANCE. 

1.  Under  a  policy  containing  the 
IbUowine  clause :  *Mt  b  declared 
and  understood,  that  if  tht*  above 
anenticNked  brig,  afier  a  regular 
Surrey,  should  be  condemned  for 
being  unsound  or  rotten,  the  in- 
surers sh«ill  not  be  bound  to  pay 
the  sum  hereby  insured,  nor  any 
part  thereof."  A  survey  by  the 
Master  and  Wardens  of  the  port 
of  NeiM)Hean8,  whtch  was  ob- 
tained at  the  instance  of  the  mas- 
ter, who  was  also  a  pr.rt  owner, 
and  was  transmitted  by  him  to 
the  other  part  owner,«^'d  by  the 
l«tter  laid  before  the  underwriters 


as  proof  of  the  loss,  stated,  that 
the  Wardens  ^  ordered  one  streak 
of  plank  fore  and  aft  to  be  taken 
OQt,  about  three  feet  below  the 
bends  on  the  starboard  side ;  and 
found   the   timber    and    bottom 
plank  so  much  decayetl,  that  we 
were  unanimously  of  opinion  her 
repairs  would  cost  more  than  she 
would  be  w«>rtb  afterwards,  and 
that  it  would  be  for  the  interest  of 
all  concerned  she  should  be  con- 
demned as  unworthy  of  repair  on 
that  ground.     We  did,  thmfore, 
condemn  her  as  not  seaworthy, 
and  as  unworthy  of  repair;  and, 
therefore,  according  to  the  pow- 
ers vested  by  law  in  the  Master 
and  Wardens  of  this  port,  we  do 
hereby  order  and  direct  the  afore- 
said damaged  brig  to  be  sold  at 
public  auction  for  the  account  of 
the  insurers  thereof,  or  whomso- 
ever the  same  may  concern.'*    It 
was  held,  that  the  survey  was  con- 
clusive evidence,  under  the  clause, 
to  discharge  the  insurers    from 
their  liability  for  the  loss.     Jaa- 
mey  v.  CobmbioH  Itu,  Co.    411. 

416 

2.  Qfietrey  How  far  the  State  legisla- 
tures may  authorixe  the  condem- 
nation of  vesseb  as  onsen  worthy, 
by  tribunab  or  boards  constituted 
under  State  authority,  in  the  ab- 
sence of  any  general  reeulntioQ 
made  by  C  -ougress,  under  its  pow- 
er of  regulating  commerce,  or  as 
a  bninch  of  the  admiralty  juria- 
dirtit»n?    lb.  418 

3.  However  this  may  be,  the  above 
condemnation  not  bein^  spec  in  fly 
authorized  by  any  law  of  the 
State  of  Louisiana,  it  would  not 
have  t>een  considered  as  conclu- 
sive evidence  within  theclaase, 
had  not  the  cond^^mnation  t^een 
obtained  by  the  master,  as  the 
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agent  of  the  owners,  and  after- 
wards adfipt<'d  by  them  as  proof 
of  the  facts  stated  therein.    26. 

J. 

JURISDICTION. 

1.  The  Courts  of  the  United  States 
are  Courts  of  limited^  but  not  of 
inferior  jurisdiction.  If  the  ju- 
risdiction be  not  alleged  in  the 
procet*dings,  their  judgments  and 
decrees  may  be  reversed  for  that 
cause,  cm  a  writ  of  error  and  ap- 
peal ;  but,  until  reversed,  they  are 
conclusive  evidence  between  par- 
ties and  privies.  M^Cormick  and 
Wife  V.  SuOivani,         192.  199 

See  Admiralty,  16.  24,  25,  26, 
27, 28.  36. 
Chancery,  6, 7* 
Insurance,  2. 

L. 

LEGACY. 

See  DsvfSE,  3. 

LEX  LOCL 

1.  The  Courts  of  every  government 
or  state,  have  the  exclus-ive  au- 
thority of  construing  its  local  sta- 
tutes, and  their  construction  will 
be  respected  in  other  countries  or 
states.     Elmendorf  v.    Taylor^ 

153.  159 

2.  This  Court  respects  the  decisions 
of  the  State  (.*ourts  upon  t'leir 
local  statutes,  in  the  same  manner 
as  the  State  Courts  are  bound  by 
the  decisions  of  this(^ourt  in  con- 
struing the  constitution,  laws  and 
treaties  of  the  Union.     lb. 

3.  The  title  and  disposition  of  real 

property  is  governed  by  the  lex 


loci  rcei  ntce.  M^Cormick  v. 
SuUivanty  1 92. 202 

4.  The  title  to  lands  can  only  pass  by 

devise,  act  or  jng  to  the  laws  of 
the  Slate  or  country  where  the 
lands  lie.  The  probate  in  one 
State,  or  country,  is  of  no  validity 
as  affecting  the  title  to  lands  in 
another.     lb.    Darby  v.  Mayer^ 

469 

5.  Qticere,  How  far  this  general  prin- 
ciple is  nio<li6ed  by  the  provisions 
of  the  constitution,  and  Ihws  of 
the  United  States,  in  respect  to 
the  faith  and  credit,  ^c.  to  be 
given  to  the  public  acts,  records, 
and  judicial  proceedings  of  each 
State  in  every  other  State? 
Darby  v.  ^'ayer^  469 

6.  A  duly  certi6ed  copy  of  a  will  of 

lands,  and  the  prob^tte  thereof,  in 
the  Orphan's  ('ourt  of  Maryland^ 
is  not  evidence,  in  an  action  of 
ejectment,  of  a  devise  of  lands  in 
Tennessee.     i&. 

See  Usitry,  1, 2. 

LIMITATION  OF  ACTIONS. 

1.  Although  the  statutes  of  limitation 

do  not  apply,  in  terms,  to  Courts 
of  equity,  yet  the  period  of  limi- 
tation which  takes  away  a  right 
of  entrv,  or  an  action  of  eject- 
ment, has  been  held  by  analogy 
to  bar  relief  in  equity,  even  where 
the  period  of  limitation  for  a  writ 
of  right,  or  other  real  action,  had 
not  expired.  Elmendorfy.  Tay^ 
lor^  152.  168 

2.  Where  an  adverse  possession  has 
continued  for  tw^'nty  years,  it 
constitutes  a  complete  bar  in 
equity,  wherever  an  ejectment 
would  be  barred  if  the  plaintiff 
possessed  a  legal  title.     lb. 

3.  Note  collecting  cases  as  to  theeffect 

of  lapse  of  time.    16.  177*  note  a. 
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LOCAL  LAW. 

U  Is  Kcvnckv*  a  mmver  mmi  be 

pupi—  i  :<>  be  recoided  at  the 

« 

•I'  liShr  $«oev  M  A  Buctrr  ot  re- 

15*.'!  57 
^  Ab  earrr  m  the  ikillowiae  vords, 
•^  tt\  D  e«t<T»  >,»X\>  acTvs«  be- 
gpttuiaf  «i  ibe  ■wtft  soathvest- 
vhcuIt  cof«rr  ol  D.  R.*s  surrev 
•f  S»'.VO  acnr»«  bgiBWB  Flovd*s 
Fijcl  jnd  Bull  Skin:  tb^ce 
litf^g  bb  vestwv^T  bae  co  tbe 
canKf:  tbeiiop  cbe  »aie  c^Mine 
vtcb  J  K  *:»  hae  a^yth  2  di'gi«A 
«in(«  :X>4  pi9ii«t«  ti»  a  sanrey  ol  J. 
L.  W  t;!«\WO  «cres:  tbrace  vitb 
Le«i»'  line,  aad  Inm  the  brfin- 
scttcb  7  lirerevs  vest  till  a 
pojraUelvithibeiffst  line  will 
locbMK'  t.!«F  v^'jastkr^**  is  a  ralki 

Si^a  4*:  e»*tnr  i*  jikVd  bv  ibe  no- 

CA'i*  :o  Jic  'M«»  «ii  re  iKse  5ur- 
T«r\s  ja-'  *>f^v  jMv>f  inrv^  nioa::i5 

Tbe  tl*iIo*tii^  eucnr*  *•  I.  T.  en- 
ler»  t<*A\X>  Mtv5  o;  liaii«  on  psirt 
of  JL  tTfANcrrv  w-jrriac.  Not  *V7^*9« 
to  b«f  i;skt  00  ill  v.>iar  %v  csk>:v  sur* 
wrk  :>  vsi  S.t«r**er  >ivxx* r  *  tVxrk 
aa^J  Htu  lion's  !vv>&.  ASx:t  5ix  or 
sexvti  cuiVs  aejnv  c:ofth«r=x$t  c( 
Harrvxi  5  iici.«  ^:  t>ko  «b  t-^osb 
sapi.i^  :K«ai  ore  rwt«  «uh  tbe 
lectvr  K  ::iA.i*'.:  on  e-jivb  oi'tbem, 
stantting  Ji  tSx*  \*H^s  ol  a  *e$t 
bnincb  ol'  Hm^.'Q's  fork«  oo  tbe 
east  si^ie  ol  the  bnaca,  ti>^  niiH 
aiosa  line  fnxu  said  isbsaplingi^ 
scMMh  45  decrees  e«t.  1 ,6iX>  pi^les« 
tbence  extecKiin^  trom  eacb  end 
of  tbiBi  line  noitb45  ^kff<ltJ^  east, 
cbNTB  tbe  brancb,  ualil  a  line 
iwariv  parallel  to  tbe  bcfiwiiiiz  line 


diall  include  tbe  quantity  of  vacaoi 
bndy  exclosiTe  of  prior  claims," 
b  not  a  Tslid  entry,  there  being 
no  proof  that  tbe  ^^  two  white-asb 
saplinsrs  from  one  root,  with  the 
letter  K  mark<*d  on  each  of  them, 
standing  at  the  forks  of  a  west 
branrh  of  Hin^ton's  fork/' bad 
acqtiired  sufficient  notoriety  to 
coostitme  a  valid  call  for  the  be- 
Ifinniiig  of  an  entry,  without  for- 
tber  aid  than  is  afforded  by  the  in- 
formation that  the  hind  lies  be- 
tween those  forks.  JVPDoveff 
T.  Fetfifm.  454 

5.  Tbe  IocrI  law  of  Maryland,  as  to 
tbe  effect  of  evidence  of  the  pro- 
bale  of  a  will  of  lands,  in  an  ac- 
tion of  ejectment,  is  tbe  same 
with  tbe  conimoD  law.  Darby s 
Inaee  v.  Mat^er^  463.  470 

6^  Tbe  act  of  assembly  of  Maryland 
of  179^9  s.  4.  cb.  2.  art.  3.  does 
not  extend  to  a  will  of  lands,  so 
as  to  make  tbe  probate  conclo- 
sive  evidence  in  an  action  of 
ejectment.     lb,  471 

7.  Bv  the  laws  of  Tennessee,  a  will 
of  hDd>  in  another  Stale  is  not 
made  evidence  in  an  action  of 
ejectment  lor  lands  in  Tennessee. 
/&.  472 


:^  Usr»T. 


LOTTERY 


1 .  Tbe  scheme  of  a  lottery  contain- 
ed a  starionary  prize  tor  the  first 
dravn  njmb^ron  each  of  t^-elve 
days,  during  which  the  drawing 
was  to  continue,  and  the  iirst 
drawn  number  on  the  ten:h  day 
was  to  be  entitled  to  ICfHX*  dol- 
lars, payable  in  part  by  three 
hundred  tickets,  from  Nos.  501  to 
SOO,  inclusive.  No.  625,  one  ol 
tbe  oOO  tickets  to  be  given  in 
part  payment  of  tbe  sani  prize, 
was  drawn  first  on  that  day.  and 
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decided  to  be  entitled  to  the  prize 
of  30,000  dollars.  After  the 
drawing  for  the  day  was  con- 
cluded, the  managers  reversed 
this  decision,  and  awarded  the 
prize  to  No.  4,760,  which  was 
drawn  next  to  No.  623,  and  had 
drawn  a  prize  of  twenty-fivt.*  dol- 
lars, which  they  decreed  to  No. 
623.     Brent  v.  Davisy  3y5 

2.  In  drawing  the  same  lottery,  it 
was  discovered  on  the  last  day, 
that  tlie  whi'el  of  blanks  and 
prizes  contained  one  blank  less 
than  ought  to  have  been  put  into 
it;  and  to  remedy  this  mistake 
ao  additional  blank  was  thrown 
in.     lb. 

3.  In  an  action  brought  by  the  ma- 

nagers against  a  person  who  had 
purchased  the  whole  lottery,  for 
the  purchase  money,  it  was  held, 
that  these  irregularities  did  not 
vitiate  the  drawing  of  the  lottery, 
the  conduct  of  the  managers  hav- 
ing been  bnnajidey  and  the  affirm- 
ance of  their  acts  not  furnishing 
any  inducement  to  the  repetition 
of  the  same  mistake,  nor  any  mo- 
tive for  misconduct  of  any  de- 
scription.    16. 

4.  QiKPre,  Whether  the  ticket  No. 
623,  or  No.  4,760,  was  entitled  to 
the  prize  of  30,000  dollars  ?  Ih. 

See  Practick,  8. 

M. 

MANDATE. 

See  Admiralty,  29, 30.  34, 35. 

P- 

PATENT. 

1.  A.»  having  obtained  a  patent  for 
a  new  and  useful  improvement. 


to '  wit,  a  machine  for  making 
watch  chains,  brought  an  action, 
under  the  3d  section  of  the  Pa- 
tent Act  of  1800,  c.  179.  [xxvi.] 
for  a  violation  of  his  patent  right, 
against  B. ;  and  on  the  trii'd,  an 
agreemrnt  was  proved,  made  by 
the  deienduu  w:th  C,  to  pur- 
chase of  him  all  the  watch  chains, 
not  exceeding  five  gross  a  week, 
which  he  might  be  able  to  manu- 
facture within  six  months,  and  an 
agreement  on  the  part  of  C,  to 
devote  his  wiiole  time  and  atten- 
tion to  the  manufacture  of  the 
watch  chains,  and  not  to  sell  or 
dispose  of  any  of  them,  so  as  to 
interfere  with  the  exclusive  pri- 
vilege secured  to  the  defendant  of 
purchasing  the  whole  qtiuntity 
which  it  might  be  practicable  for 
C.  to  make :  And  it  was  proved, 
that  the  machine  used  by  C.,  with 
the  knowledge  and  consent  of  the 
defendant,  in  the  manufacture, was 
the  same  with  that  invented  by 
the  plaintiff,  and  that  all  the 
watch  chains  thus  made  by  C. 
were  delivered  to  the  defeiidaot 
according  to  the  contract.  Held, 
that  if  the  contract  was  real,  and 
not  colourable,  and  if  the  defend- 
ant had  no  other  connexion  with 
C.  than  that  which  grew  out  of 
the  contract,  it  did  not  amount  to 
a  breach  by  the  defendant  of  the 
plaintiff's  patent  right.  Keplin- 
ger  V.  De  Youngs  358 

2.  Such  a  contract,  connected  with 
evidence  from  which  the  jury 
might  legally  infer,  either  that  the 
machine  which  was  to  be  employ- 
ed in  the  manufacture  of  the  pa- 
tented article  was  owned  wholly 
or  in  part  by  the  defendant,  or 
that  it  was  hired  to  the  defeodaot 
for  six  months,  under  colour  of  a 
sale  of  the  articles  to  be  manufac- 
tured with  it,  and  with  intent  to 


^^^^^^^^J 

^^V   invade  the  plainliff's  pnlenl  right, 

3, 

,  In  a  declaration  upon  a  covenant 

^^B    would  dmouiii  Is  a  breach  of  his 

of  warranty,  it   is  u'^e^sary  lo 

^V  right. 

by  title  pHramjuiil ;  but  no  foi  mat 

^B                PAYMENT. 

terras  iir>'  prescriiwd  in  wliicli  iWe 
averment  is  lo  he  made.     Day  v. 

^K  In  genpral,  a  paym-nl  receivpd  in 

Chim,                                     449 

^^V   fiirged  pMper.ur  ill  any  bcisp  coin, 

4. 

Where  it   tras  averred  in  such  a 

^^m   i»  uni  gotxl ;  and   if  there  be  no 

d'clamtiou,  "  ihai   ihe  said    0, 

^^m    iiegli;;rnc>r  in  '.he    pBr(j,he  may 

had  not  a  good  and  sufficient  title 

^^P   ncover    back   the   ironsidereiiun 

lo  the  said  tnicl  of  land,  sod  by 

^^K    paid  for  them,  or  sue  upon  his  ori- 

reason  thereof  the  said  plainiifii 

^V   rinul    demand.       United  Ulatei 
^V  Bank  V.  Baal:  of  Geori-ia,    333 
^K  ,But  lhi»  prlnciph-  does   not  apply 

the  said   premisk's  by  Jue  course 

of  law,"  it  was  held  sufficient  as 

^K,  10  a  pavmeiil  miide  Imna  Jidf  lo 

^rmbBnh.lT.   its  nvn  nates,  which 

linn  by  lille  puramuunl.      Ih- 

^^™  we  received  as  cash,  and  after- 
wards  discovered    tu  be  forged. 

5. 

WhTe  Ihe    plaiiiliffo    declared  in 

covenant  both   as  hrira  aud  devi- 

lb.                                                 342 

sees,  wiihoui  showing  in  paiiicu- 

3.  In  cas<-  of  such  a  paymem  upon 

lar    how  they    were    heiis,   and 

general  ncctiunl,  an  anion    m»y 

withdut  seltingoutihe  will.it  was 

^^r    be  mBinluiried   by  the  p.irly  pay- 

held  not  lo  be  fatal  ou  general 

^^tfiig  ihe  noiei,  if  ihrre  is  a  balance 

demurrer      /6. 

^^^^e  him  from  the  b^nk  upon  their 

6. 

Such  a  defect   may  be  amended 

^■^neral  account,  either  upon  iin 

under  the  S2d  seclion  of  the  Ju- 

diciary Act  of  178y,c.  20.     lb. 

money  had  and 
A,  Bank  notes  are  a  part  of  the  cur- 
rency of  the  country;  they  pass 
as  money,  and  are  a  good  tender, 
unless  specially  objected  to.  lb. 
347 

PLEADING. 

1.  In  a  plea  of  juslification  by  the 
Marshal,  for  not  levying  .in  exe- 
cution, setting  forth  u  remission, 
by  the  Secntary  of  the  Trviisu- 
ry,  of  the  forfeiiureor  penalty,  on 
which  the  judgm<  nt  was  oht^incd, 
h  is  not  necessiiry  lo  set  forth  the 
atalement  of  farts  upon  which  the 
remission  was  founded.  United 
States  V.  Morris,  2-i6.  263 

3.  A  detective  declaration  may  be 
aided  by  the  plea,  and  a  defective 
plea  by  ihe  replication.    lb.  286 


PRACTICE. 

1.  Congressliaspower  to  regulate  the 

process  in  the  t.;ourts  of  the 
Union,  in  all  cases,  independent 
of  Slate  laws,  and  Slate  practice. 
Wtyman\.  Soalbard,  1.21 

2.  The  I4ih  section  of  the  Judiciary 

Act  of  1789,  c.20.  authorizes  the 
Courts  of  the  United  l^ilutes  to 
is.«ue  wnisof  e.ieculiua,  as  well 
as  other  writs.     lb.  22 

3.  The  34ih  section  of  the  Judiciary 

Aci  of  1789,  c.  20.  does  not  ap- 
ply to  the  process  and  practice  of 
the  Courts.  Il  merely  furnishes 
a  rule  of  decision,  and  is  not  in- 
tended to  regulate  the  remedy. 


lb. 


24 


4.  The  Process  Act  of  1792,  c.  137. 
[szxTi.]  is  the  law  which  Kgu- 


I  N  D  ox. 


^ 


iates  txttuuons  issuing  from  the 
Courts  of  the  tuited  States ;  and 
it  adopts  the  practice  of  the  Su- 
preme Court  of  the  States  in 
17^9)  as  the  rule  for  governing 
proceedings  on  such  executionS| 
subject  to  such  alterations  as  the 
Courts  of  the  United  States  may 
make,  but  not  subject  to  the  aher- 
ations  which  have  since  taken 
place  in  the  State  laws  and  prac-  * 
tice.     lb.  31 

5.  The  statutes  of  Kentucky  con- 
cerning executions,  which  require 
the  plaintiff  to  endorse  on  the  ex- 
ecution, that  bank  notes  of  the 
Bank  of  Kentucky,  or  notes  of 
the  Bank  of  the  Commonwealth 
of  Kentucky,  will  be  received  in 
payment,  and  on  his  refusal,  au- 
thorize the  defendant  to  give  a 
replevin  bond  for  the  debt,  paya- 
ble in  two  years,  are  not  applica- 
ble to  executions  issuing  on  judg- 
ments rendered  by  the  Courts  of 
the  United  States,     lb. 

d.  The  act  of  assembly  of  Kentucky 
of  the  21st  of  December,  1821, 
which  prohibits  the  sale  of  pror 
perty  taken  under  execution,  for 
less  than  three  fourths  of  its  ap- 
praised value,  without  the  consent 
of  the  owner,  does  not  apply  to 
a  venditioni  trpanai^  issued  out  of 
the  Circuit  Court  for  the  District 
of  Kentucky.  Bank  of  United 
States  V.  Hakteady  51 

7.  The  laws  of  the  United  States 
authorize  the  « 'ourts  of  the  l^nion 
so  to  alter  the  form  of  the  process 
of  execution  used  in  the  Siipreme 
Courts  of  the  States  of  1789> 
as  to  subject  to  execution,  issuing 
out  of  the  Federal  Courts,  lands 
and  other  property  not  thus  sub- 
ject by  the  State  laws  in  force  at 
that  time.     lb. 

8.  Where  the  manager  of  a  lottery, 

drawn  in  porsuaoce  of  an  ordi- 
VoL.  X.  I 


nance  of  the  Corporation  of  the 
city  of  Washin^on,  gave  a  bond 
to  the  corporation,  conditioned 
^'  truly  and  impartially  to  execute 
the  duty  and  authority  vested  in 
him  by  th^  ordinance ;"  held^ 
that  the  person  entitled  to  a  prise 
ticket  had  no  right  to  bring  a  suitr 
for  the  prize  against  the  manager, 
upon  his  bond,  in  the  name  of  the 
corporation,  without  their  con- 
sent Corporation  of  Woiking' 
tony.  Young y  406 

9.  An  appeal  under  the  Judiciary 
Acts  of  1789>c.  20.  s.  22.  and  of 
1803,  c  353.  [xciii.]  prayed  for, 
and  allowed  within  6ve  years,  is 
valid,  although  the  security  was 
not  given  until  after  the  lapse  of 
five  years.     The  Dos  HermanoSf 

306.  311 

10.  The  mode  of  taking  the  security, 
and  the  time  for  perfecting  it,  are 
within  the  discretion  of  the 
Court  below,  and  this  Court  will 
not  interfere  with  the  exercise  of 
that  discretion.     16. 

11.  Although  a  consul  may  clatmfor 
^^  subjects  unknown"  of  his  UBr 
tion,  yet  actual  restitution  can- 
not be  decreed  without  specific 
proof  of  the  proprietary  interest. 
The  Antelope^  ^.  \  30 

iSee  Admiralty,  29*  30,  31,32, 33| 
34,  35.  37,    38,  39,  40,  41, 
42,  43,  44,  45. 
Chancery,  1,  2,  3,  4.  6*,  7,  8-, 
9.11. 

PIRACY. 

iSee  Admiralty,  42. 

PRIIE. 

1.  Seizures  made,  jure  belU^  by  non- 
commissioned captors,  are  made 
for  the  government,  ttoid  no  title 


IN  O  EK. 


of  prize  can  be  derived  but  from 
the  Prize  Acts.  The  DrJt  Her- 
mantes f  306.  310 

2*  A  noo -commissioned  capt<ir  can 
only  proceed  in  the  Prizi?  Court 
as  (br  salvage^  the  amount  of 
which  is  discretionary,     lb 

$•  The  ap|iellate  >  ourt  will  not  in- 
terfere in  the  exercise  of  this  dis- 
cretion, as  to  the  amount  of  sal- 
vage allowed,  unless  in  a  very 
clear  case  of  mistake.     lb. 

^  Admiralty,  1i  2i  3^  4,  5, 6, 7)  8, 
9.  29»  30, 31,  32,  S3, 34,  35. 

R. 

ft  EMISSION. 
S<ee  Admiralty,  14, 15. 

S. 


SALVAGE. 


ScB  PnsB,  s» 


SEAMEN. 


Sh  Admiralty,  24, 25, 26, 27, 28. 
SLAVE  TRADE. 

CktCB  ccmcemtng,  collected  in  Appen- 
dix, 40 

STATUTES  OF  KENTUCKY. 

See  Practice,  5,  6. 
Usury,  3, 4, 
Local  Law,  1, 2. 

STATUTES  OF  LOUISIANA. 

4 

See  Admiralty,  2i. 

IkSURANCK,  3. 


STATUTES   OF   RHODE 
ISLAND. 

See  Usury. 

STATUTES  OF  MARYLAND. 
See  Local  Law,  6. 

STATUTES  OF  TENNESSEE, 
See  Local  Law,  7* 

T. 


TREATY. 


See  Alien. 


u. 

USURY. 

1.  In  a  cdntract  for  the  loan  of  m»- 
ney,  the  law  of  the  place  where 
the  contract  is  made  is  to  govern ; 
and  it  is  immaterial  that  the  loan 
was  to  be  secun*d  by  a  mortgage 
on  lands  in  another  State.  De 
Woif  V.  Joknsony  367-  383 

2.  In  such  a  case,  the  statutes  of 
usury  of  the  State  wheie  the 
contract  was  made,  and  not  those 
of  the  State  where  it  is  secured 
by  mortgage,  are  to  govern  it, 
unless  there  be  some  other  cir- 
cumstance to  show,  that  the  par- 
ties had  in  view  the  laws  of  the 
latter  State.     lb. 

3.  Although  a  contract  be  usurious 
in  its  inception,  a  subsequent 
agreement  to  free  it  from  the  taint 
of  usury,  will  render  it  valid.  lb. 

392 

4.  The  purchaser  of  an  equity  of 
redemption  cannot  set  up  usury 
as  a  defence  to  a  bill  brought  by 


INDEX. 


67 


die  mortgagee  for  a  forecloiurey 
especially  if  the  mortgagor  has 
himself  waived  the  defence.     16. 

393 
5.  Under  a  usury  law  which  does  not 
avoid  the  securitieS|  but  only  for- 
bids the  taking  a  greater  interest 
thi^  six  per  centum  per  annum, 
a  Court  of  equity  will  not  refuse 


its  aid  to  recover  the  principals 

w. 

WARRANTY. 

See  iNsuftiiNCE^ 
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